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DECISION OF THE ENVIRONMENT COURT 

A. The resource consent for discharge to air at :J_,ot 6A is cancelled. The Appeal 

is allowed to this extent. 

B. The three designations relating to Lot 6A for a Wastewater Treatment Plallllt, 

Buffer zone and access are cancelled. The Appeal is allowed to that extent. 

C. The application for designation and discharge consents to air and water 

relating to the Land Application Field are adjourned to allow the Applicant 

to consider whether it wishes to pursue consent on appropriate conditions. 

The Applicant will also need to ·conclude whether applications for other 

consents for the Land Application Field have been applied and are being 

pursued. The applicant is to file a memorandum within twenty (20) working 

days of the date of this Decision. 

D. The balance of the proceedings are adjourned for further directions. Costs 

are reserved. 
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JREASONS lFOR IDJECKS:H:ON 

][ntrodnction 

[1] For more than a decade the Whakatane District Council (the District 

Council) has grappled with whether to reticulate wastewater at Matata. The debris 

flow of 2005 intenupted that consideration. From 2008 various further investigations 

and reports have been prepared. 

[2] In 2011 a fcmding line from the Ministry of Health's Sanitary Works 

Subsidy Scheme approved a provisional smn of some $6.7 million, with a later 

funding line of some $1.88 million from the Regional Council now shown in its 2014-

2015 Annual Plan. 

[3] There is funding pressure on the District Council, given that the Works 

Subsidy Scheme has to be confirmed by 30 June 2015 (unless a further extension is 

granted), and no request had been made for an extension from the Regional Council 

by the conclusion of the hearing in February 2015. 

[4] Although fi.mding was commi1ted in 2011, the District Council in its 

capacity as Applicant (the Applicant) did not malce application for designation and 

resource consent until November 2013. The District Council then appointed 

Independent Commissioners, and a hearing was held 11 and 12 June 2014, with a 

decision issuing on 16 June 2014, and appeals being filed during July 2014. 

[5] Notices of interest were filed through August 2014, with the Court 

conducting interlocutory steps, co=encing a three week hearing on 27 January 

2015. The matter has been addressed promptly by the Council appointed 

commissioners and by the Comi, particularly given the Christmas break. In fact, the 

Applicant and s274 parties felt the Applicant was too precipitous. 

[ 6] Although no application for priority was pursued, the Court convened its 

first pre-hearing conference in August and set a timetable by the end of September for 

hearing in January. The delay in making application, and then moving so soon to 

hearings on appeal, may have affected the preparation of the Applicant's case. 
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Overview 

[7] The proposal is encapsulated in two "consenting" regimes: 

(a) a Wastewater Treatment Plant site (the 'Jfreatmelllt l?lalllt), proposed to be 

situated on land just east of Matata on State Highway 2 ]mown as Lot 6A, 

Matata (Lot 6A); 

(b) a land application field (the LAJB') to be sited on District Council reserve 

on the dune formation several kilometres east of the Tarawera Cut, the 

cmrent outlet of the Tarawera River. 

[8] As we tmderstand tl1e position, the installation of the mrits on individual 

properties (gril!llder units) and the piping work wifuin the public reserve are permitted 

activities. 

[9] Alfuough presented as a simple infrastructmal development, significant 

issues became evident fi·om reading fue evidence. Much offue evidence was repeated 

or did not address the substantive issues in tills case, as we will examine in due 

comse. 

[1 0] At Lot 6A the Applicant has resolved to proceed by way of tl1ree separate 

designations in respect of: 

(a) . the wastewater Treatment Plant itself; 

(b) a 20m buffer smrounding fuat; and 

(c) fue access road across Lot 6A. 

[11] The construction of the plant itself on fue Lot 6A land is covered by the 

designation. 

[12] The Regional consents associated wifu Lot 6A are unclear, but seem to be 

for a discharge of odour consent only. In addition we were told consents will be 

required for: 

(a) emihworks associated wifu fue constr·uction of fue plant; 

(b) dischm·ge of stormwater wifu sediment. 
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[13] There was no evidence of any intention to dischaTge wastewater to land at 

Lot 6A, or that any vegetation clemance is required given the -site is in pastoral 

grasses. There is a designation sought for the LAF covering some four hectaTes ( 4 ha) 

on the District Council dune reserve, with a buffer mea beyond that which does not 

require a consent, nor covered by the designation. 

[14] Regional consents relevant to the LAF appem to be: 

(a) the dischmge of wastewater to land in circumstances where it may enter 

water; 

(b) dischmge of odour for the pump station; 

(c) land use consent for earthworks consent sought for up to 5500m3
• 

(d) we do not understand how such a resource consent is required at the LAF. 

This may relate to the access road and Pumphouse, given they me in the 

coastal enviromnent, but this was not clem; and 

(e) tempormy dischmge of storm water containing sediment (again very 

liruited evidence was received); and 

[15] In addition we were told consent for disturbance of land and soil resulting 

from vegetation clearance would be required, although an application was yet to be 

made. 

[16] For reasons that will become cleaT through the course of this decision, the 

conditions of consent do not clearly identify which consents relate to which site, or 

the extent to which certain activities, such as eaTthworks and sediment dischmge, me 

authorised as a result of the designation itself. 

[17] The granted Regional Council resource consents on appeal me global, and 

relate to both sites. It is unclem as to the relationship between the applications, the 

evidence to this Court and the consents under appeal. For example, we hemd no 

evidence of odour in relation to the LAF pump building. We attach as Annexure A 

consent 67708,to show the significant difficulties which mise. 

[18] Given the global nature of the Regional Council consents, it is curious that 

the Applicant has decided to brealc down its designation into four components, three 

.: '_,. · : of which relate to Lot 6A and one authorising the LAF and its associated pumping 

_. .works on the Council reserve. 
_.:-' l: 

' :_: ~ . . . ~ 
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Core issues 

Lot6A 

[19] In relation to Lot 6A, the issues could be summmised as: 

(a) the designation of Lot 6A and the power of Trustees to enter into an 

agreement with the Colmcil; 

(b) whether there was a proper consideration of alternative sites for the 
Treatment Plant; and 

(c) the impact of potential odom on any futme Papakainga on Lot 6A or Lot 

7A. 

[20] We outline each in tum briefly. 

The designation o(Lot 6A 

[21] In respect of Lot 6A, we accept that at the time the designation application 

was made, occupation rights had not been secured fi·om the Trustees. We 

acknowledge that the Cowcil did not hold any interest in land at the time of 

notification of the designation. Accordingly, the designation process was appropriate. 

However, in considering the requirement for consideration of altematives under 

s 71 (1) of the Act, the Applicant relies on the fact that it now holds an interest in the 

land, and thus the Comi is not required to consider altematives. 

[22] We will deal with. this issue in more detail when we reach our consideration 

of section 171(1). Suffice it to say the use of a designation process in respect of 

Maori land was the subject of extensive criticism fi·om Mi· Emigh! for the Komiti. In 

this particulm regaxd, Mr Emight referred to the Privy Cowcil decision McGuire v 

Hastings District Counci1.1 Although this was a case relating to the powers of the 

Maori Land Comi to issue injwctions in relation to a proposed designation on Maori 

land, the Privy Cowcil did go on to discuss tlie RMA, in pmiiculm· regarding the 

question of designations. In pmiicular, the Privy Cowcil noted at pmagraph [21]: 

The Act has a single broad purpose. Nonetheless, in achieving it, all the 
authorities concerned are bound by certain requirements and these 
include particular sensitivity to Maori issues. By s6, in achieving the 
purpose of the Act, all persons exercising functions and powers under it, in 
relation to managing the use, development and protection of natural and 
physical resources, shall recognise and provide for various matters of 

.J [2001] NZRMA 557, paragraph [21] 
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national importance, including "e[t] the relationship of Maori and their 
culture and traditions with their ancestral lands, water sites, waahi tapu 
(sacred places) and other taonga [treasures]." By s7 particular regard is to 
be had of a list of environmental factors, beginning with "Kaitiakitanga [a 
defined term which may be summarised ·as guardianship of resources by 
the Maori people of the area]." By s8 the principles of the Treaty of 
Waitangi are to be taken into account. These are strong directions, to be 
borne in mind at every stage of the planning process. The Treaty of 
Waitangi guaranteed Maori the exclusive and undisturbed possession of 
their lands and estates, forests, fisheries and other properties which they 
desired to retain. While, as already mentioned, this cannot exclude 
compulsory acquisition (with proper compensation) for necessary public 
purposes. It and the other statutory provisions quoted do mean that 
special regard to Maori interests and values is required in such a policy 
decisions as determining the routes of roads. Thus, for instance, their 
Lordships think that if an alternative route not significantly affecting Maori 
land, which the owners desire to retain, were reasonably acceptable, even 
if not ideal, it would accord with the spirit of the legislation to prefer that 
route. So, too, if there were no pressing need for a new route to link with 
the motorway because other access was reasonably available. 

[emphasis added] 

[23] Although all counsel acknowledged that this dicta was still binding on this 

Court, there was disagreement as to its application in this case, and in pmiicular 

whether it a111otmted to the statement from the decision Observation at page 558: 

Accordingly, where Maori land was proposed to be significantly affected by 
a proposed designation, then it would "accord with the spirit of the 
legislation" for the requiring authority to prefer alternative routes, even if 
those alternatives were not ideal. The Board also suggested that the need 
for the project would have to be carefully established in such 
circumstances as well (see paragraph [21]). 

[24] This then moved into a significant attack by the Komiti on the Applicant's 

selection method that had been utilised to identify Lot 6A. There is a significant 

disagreement between a nmnber of the beneficial owners of Lot 6A and the Tmstees 

who have the legal responsibility for administering the property (granting leases and 

the like). Though a collateral attack had been mounted in the Maori Land Court, the 

Trustees were con:finned as empowered to enter into the lease. This matter has been 

settled, and for current purposes it was acknowledged that there was a valid lease 

agreement in place by the time of the hearing . 
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Consideration of alternative sites fi;r the Treatment Plant 

[25] The major focus of the Komiti was on the site selection method for Lot 6A. 

We discuss this matter at considerable length in due course. 

[26] In brief, Mr Emight argued that the selection of tl:tis Maori land next to a 

Maori reservation required pa:tiicular attention to alternatives. 

[27] He attacked the site selection method for tl1e Treatment Plant, describing it 

as arbitraxy a:t1d a failme to consider other sites reasonably available. These issues of 

alternatives and reasonableness were intertwined with histmic grievances a:t1d Treaty 

of W aitangi issues. Mr Emight m·gued that the selection of Lot 6A breached both tl1e 

Treaty and the Designation objectives, because it was umeasonable, arbitrary and 

failed to take account of information on Lot 6A and its purposes .. 

Odour effects 

[28] Finally the Komiti, supported by Mr Ha:tTis, m·gued the potential odour 

effects of the activity would prevent construction of Papakainga on Lot 6A and Lot 

7 A in the future, and that this: 

(a) prevented the land being used for its clem· purpose (intent), and 

(b) was also a breach of the Treaty principles, and 

(c) adversely affected cultural relationships of Maori beneficial owners with 

tl:tis lm1d. 

We deal with tl1ese issues in detail later in tl:tis decision. 

TheLAF 

[29] The LAF has a different rmge of issues. No witness suggested that there 

were any odour or visual issues that could not be addxessed by conditions. However, 

issues raised included: 

(a) given the application of the wastewater to the sand dunes, were the levels 

of contanlinm1ts which reach the nem·by farm drains and waterways, 

acceptable? 

(b) cultural impacts . 
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Again, we outline these briefly. 

Wastewater reaching surface water 

[3 0] There is common evidence that discharged wastewater will percolate 

through the ground and enter groundwater. There was some dispute as to whether 

. some of this would reach the ocean, but there seems to be an acceptance by the 

majority (if not all) of the wastewater experts that wastewater would travel via 

groundwater or the Vadas zone and enter the· farm ch·ains to the south of the LAF. 

[31] As . the case developed, it became clear that there was some 

misunderstanclings, even by the Applicant, as to the way in which this area 

functioned. By the end of the hearing the Regional Council had clarified the position 

as follows: 

(a) historically the Old Rangitaiki Channel (the ORC) (referred to also as the 

Orini Stream by a number of parties) is either part of or within the bed of 

the Old Rangitaiki River, which was cut off during land drainage works in 

the early 1900s. It formerly connected the Rangitaiki and Tarawera rivers, 

but is now separated from the Rangitaiki, and drains to the Tarawera 

River; 

(b) the ORC is part of the Rangitaiki drainage system established by statutes in 

the early 1900s and subsequently protected by transitional provisions in the 

RMA. This essentially makes the flow of the faxm drains (and arguably 

theix pumping) to the ORCa permitted activity. The pumping to surface 

water is also a permitted activity under Rule 22 of the Bay of Plenty 

Regional Watex and Land Plan (2008); 

(c) ovex the decades, the ground peat beds adjacent to the water ways have 

consolidated. This has lowexed the general ground level of the paddocks 

sunounding the drainage channels, of which the ORC is one. This has 

essentially made the ORC perched above many fann drains; 

(d) This situation was exacerbated by the 1997 Edgecumbe earthquake; 

(e) for cunent purposes, the ORC water level is higher than that in drains 

adjacent to the LAF (Robinson's Farm) and water has to be pumped from 

the ch·ains into the ORC at the position adjacent to the LAF ]mown as 

SW4; 
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(f) the ORC discharges via a controlled structure with a flap gate, meaning 

water only exits :fiom that channel on the lowering tide, and is closed by 

the incoming tide. There is an exception to this in that there is a pmnp 

available for emergencies. It avoids the ordinary tide action and pumps 

water directly into the Tarawera River; 

(g) the outlet of the ORC into the Tarawera River is within the Coastal Marine 

Area (CMA), and the River outlet is several hundred metres fi·om the 

outlet itself. Bird colonies and inanga hatchery areas are adjacent; 

(h) tl1e Tarawera River itself is subject to significant issues, including 

wastewater contamination from the wood and paper mills at Edgecmnbe/ 

Kawerau. This has been the subject of a recent appeal and decision, and 

conditions of consent imposed seeks to reduce the levels of contaminant 

into that river. This has also led to the creation of the Tarawera Catchment 

Plan, which does not apply to tl1e CMA mea (where the outlet of the ORC 

is), but the ORC is identified on the plans as the old Rangitaiki Chmmel 

and pmt of the catchment mea, as me other fmm drains. 

[32] The key issue in relation to tl1e LAF is the evidence of the Applicant fuat, in 

a worst-case-scenario, fuere will be no attenuation of nitrogen (N) and phosphorus (P) 

before fue wastewater smfaces in the farm drains, and fuat tl1ere could be a significm1t 

increase of both N and P being pmped from fue fm drains into tl1e ORC and fuus 

entering fue Tarawera River. 

[33] The evidence for the Applicant is that fuere would be no ecological change 

within fue ORC, and the impact on fue Tarawera River (given fue levels of dilution) 

would make fue addition negligible within a very small 1nixing mea (which was 

undefmed). 

[34] To add further complication to fue situation, extensive restoration work in 

and around fue LA:F was intended, wifu pest treatment. The benefits of this, however, 

were not quantified and it was not clear from fue Applicant's case fuat they were 

intending to look at some form of offset for fue ecological benefits from this work 

against fue water quality impacts in fue ORC . 

' ... , . . ' 
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[35] This surface contamination bxings into play both the New Zealand Coastal 

Policy Statement (NZCPS) provisions in relation to the CMA, and the provisions of 

the new 20 14 National Policy Statement for Freshwater Management (Freshwater 

Policy Statement) and the Tarawera Catchment Plan. Furthermore, that late in the 

hearing the Court identified that one of the provisions of the Tarawera Catchment 

Plan may prohibit the discharge of increased levels of contaminants from human 

waste to the ORC. 

Cultural impacts 

[3 6] The location of the LAF gives rise to a number of cultural issues beyond 

potential wastewater contamination. Settlement lands have been revested nearby, 

including nohonga (fishing sites) near the Tarawera River mouth. The Raupatn Trust 

was concerned at the potential for disturbance of Maori sites or koiwi. These matters 

are dealt with in some detail later in this decision. 

S290A- the Commissioners' Decision 

[37] The Court must have regard to the Commissioners' decision. We have 

found that decision unhelpful in addressing the many complex issues in this case for 

the following xeasons: 

(a) the submission of the Raupatn Tmst was disregarded, with no adequate 

reasons given. The Commissioners seem to have been under the 

misapprehension that only oral evidence could be considered; 

(b) the decision was prior to the 2014 Freshwater Policy Statement; 

(c) there is no analysis of issues or reasoning to justifY the decision. For 

example, in the 12-page decision, the analysis of issues suggests 

by the conclusion of the hearing there were relatively few 
matters of significance that remained in contention. 

This overlooks the consent authority's obligation to give reasons for its 

decision under the Act (:H 71 (3) fox designations); 

(d) some conclusions as to the Applicant's case befoxe the Council's 

Independent Commissioners were different from the Applicant's evidence 

before us. For example, the Independent Commissioner's decision states: 

The water quality and in-stream ecology of the Orini Stream 
(and subsequently the lower Tarawera River) is unlikely to 
be affected. 

J 



,··,. 

' 
\ '··· 

15 

The evidence before us was that there would be a degrading of water 

quality in the ORC. We accept that the evidence might have been the 

same before the Commissioners, but subject to weighing given their 

conclusion that the adverse effects were no more than minor; 

(e) maoy statements are made that requirements are met without any reason 

provided for ·such statements. 

(38] The Commissioners' decision is heavily reliant on the s 42A repmt which 

was not made available to the Comt. 11ris does not assist us m1derstanding what 

applications the Independent C01mnissioners thought they had before them. The 

decision is jointly that of the Regional Colmcil aod the District ComiCil through a 

paoel of independent hearing cmm11issioners. It is one decision pertaining to all fom 

of the NOR aod the resource consent applications. It pmports to relate to 5 regional 

resomce consent applications, although it would appear four resomce consents were 

actually applied for. 

[39] The decision does not set out tl1e actual NOR or Resomce Consent 

applications. The Regional Council has combined the applications received by it 

lmder one reference nmnber (67708) a copy of which is mmexed to tlris decision ·as 

Annexure A. The District Consent Authority has lumped the NORs lmder one 

reference nmnber (DS-2013-8212-00). While the Wastewater Treatment System is 

described in the decision (reference pm·agraph (2]), this does not set out the matters 

requiring consent or the relevaot status of the vm·ious components. In shmt one 

cmmot see from the decision what the applications before the hem·ing paoel were. 

( 40] The conditions of consent for regional matters set out their purpose as: 

Purpose 
1. For the purpose of discharging treated wastewater (TWW) by way of 

subsurface irrigation for a wastewater Treatment Plant (Treatment 
Plant)) to the land application field, 

2. For the purpose of discharging contaminants to air from the Treatment 
Plant and Land Application Field, 

3. For the purpose of authorising earthworks associated with the 
construction of the land application field. 

[ 41] There is confusion ao10ng the members of tlris Court as to whether this 

constitutes the consents graoted, given the statement in the decision at 11.1 of the 

Connnissioners' decision: 
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We therefore grant the resource consent applications sought by the 
Whakatane District Council for the Matata wastewater treatment system 
subject to the imposition of the conditions set out in Appendix 2. 

[ 42] This approach has made its way through to the granting of the consents, 

such that there is one determination pertaining to the NORs (paragraph 11.2) 811d one 

determination relating to all of the other resource consents (parall.l). One can then 

understand how the Independent Commissioners carne to a suite of conditions that 

traverse the vmious applications. There are instances of unce1iainty as to which 

consent or condition relates to which consent, and whether one is connected to 

another. The nature of the activities allowed by the resource consents appear in the 

conditions pe1iaining to those applications which sets out three purposes. These do not 

encompass the stormwater discharge consent that was applied for as an addendum 

(Tab 5 Vol One Common Bundle). The decision refers to a total of five resource 

consents. There is only evidence of four being applied for. 

[43] On one view the consents are void for uncertainty given the applications are 

vague in the extreme. 

[ 44] Taldng the view that a decision carmot grant more than that which has been 

applied for, the outstanding consents mear1 that in reality the project cannot be 

implemented until important pieces of the project are resolved, namely arotmd 

earthworks, vegetation clearance consents and stormwater management The issue for 

the Court is whether these consents are important to understanding the effects of what 

is proposed. Should they have been considered together? What ar·e the cumulative 

effects? Are we able to understand the proposal and its effects without them? 

Flexibility in applications 

[ 45] A fundamental issue which arises in this case is a desire on the pari of the 

Applicant for maximum flexibility. This is not uncommon; many cases before the 

Comi are prepar-ed on the basis that the final design is not !mown. In this case there is 

a desire to use a design-build-operate system, and thus retain maximum flexibility for 

the successful tenderer. 

[ 46] In many cases there are other contingencies that may lead to var-iations in 

the design. The designation process itself recognises this need for flexibility, and 

utilises the concept of Outline Plans. N eve1iheless, the Act recognises that effects 

which ar·e identified can be dealt with as pari of the designation process, and in 



f.· . . 

·.·.··.', .... · 
.. ·, 

\ .. 
.. ... 

17 

general consents require sufficient details for the Comt to accmately be able to 

lrnderstand the natme and scale of effects created. 

[ 4 7] In recent years there has been a tendency of consultants to park significant 

issues utilising the devices of management plans and generalised conditions to address 

effects. The Court has repeateclly noted its concern that it must, in terms of both 

designations and resource consents, be able to understand both the scale and 

significance of the various effects. Generalised conditions and an outline 

Management Plan often do not achieve this outcome. 

[ 48] In this particu.lqr case the Applicant has suggested that odom can be 

addressed by a simple condition that there is no objectionable odour beyond the 

boundary, supp01ied by an Odour Management Plan. As we will discuss, the 

difficulty is that there was no design, or possible design, suggested to us that could 

achieve this, and the exemplar that was given to us of the Malcetil Wastewater 

Treatment Plant demonstrated clearly the contrm·y position at the time of our site visit 

when there was objectionable odom beyond the bolmdary observed. 

[ 49] It is also necessmy to point out that the Comi has wide experience with 

these type of developments, including Puke Coal v Waikato RC,2 m1d one of its 

Commissioners is a very experienced wastewater engineer. Evidence in answer to 

cross-examination m1d questions by the Court of the relevant odom experts confirmed 

the Court's concerns that best practice would involve a sepm·ate buffer distance of 

between 1 00-160m. In the absence of a full and proper design, the concerns of the 

Court become obvious if there is residential housing intended. In this regm·d, the 

Court then tmned to whether or not the use of this land for Papalca.inga can 

appropriately be talcen into accolUlt. 

[50] The other critical issue for the purposes of this decision is the intent to allow 

the Nitrogen (N) m1d Phosphorus (P) conta.Jlli:nants from the treated wastewater to 

reach surface water with minimal attenuation after dischm·ge. Again, the evidence 

:5:om the experts is that significant attenuation could be achieved by treating smface 

water m·eas, either by special planting, riparian planting or otherwise, turning the area 

into a wetland or destocking it. Again, the argument of the experts then tumed not 

upon best design or best practice, but rather whether or not 311 increase in 

conta.Jlli:nm1ts to the ORC was an adverse effect. There was a conf!ation of the issues 

··•· of water quality with ecological effect. 

2 ['2014] NZEnvC 223 
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[51] Another example is the question of vegetation clearance. That could only be 

relevant to the LAF given Lot 6A is in pastoral grass. It is not mentioned in the 

regional consents, or in the conditions beyond: 

58. During construction of the Land Application Field the consent holder 
shall: 
(a) Ensure that no stripping of grass sward or topsoil is to occur on the 

land application field. 

[52] Yet the Applicant's Assessment of Enviromnental Effects (AEE) refers to 

vegetation clearance required (page vii, page 21). However, there is no application 

for consent or consent granted, and we have no jurisdiction to grant such consent on 

this appeal. Accordingly, it appears such a consent would be required prior to works 

commencing. 

[53] The Court must confine its consideration to the matters that have been 

applied for. There is scope for the Court to malce a conection where a status 

identification has been made in error, but it can't expand the scope of the applications. 

[54] In applying for resource consents and designations, the Applicant has 

refened to relevant pa1is of the AEE filed contemporaneously However, these are 

large complex chapters and do not always deal with the issues fully. In some cases 

the relevant chapter does not provide the information sought on the Council 

application form. One must derive the parmeters of the Application from the detail 

of the AEE. For instance: 

(a) Maximum discharge of wastewater at the LAF is in a Table at Section 5 of 

the AEE at 605m3
. Is that a limit? (ie a condition as to maximum 

discharge); 

(b) Buildings are described on Lot 6A as being a maximum of3.5m in height. 

The height for pennitted activities is 7m. Is the height liruit in the AEE a 

condition? 

(c) The AEE shows bunds within the designation for the Treatment Plant. 

There is no bunding described for the Buffer zone NOR. Yet evidence to 

the Corui suggested bunding within the Buffer zone. 

(d) The bunding is described in the AEE as containment for spills. Yet the 

conditions cif consent has a section headed Wastewater Treatment 

Plant/Environmental Buffer- (Condition 21 (c) could apply to both), thus 

permitting bunding in the Buffer area. 
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(e) The AEE limits potential odour discharge to the Pumphouse at the LAP, 

whereas consent conditions grant an odour discharge consent for the LAF. 

There was no suggestion of odour elsewhere on the LAF so there may be a 

simple enor. 

(55] The Conditions for each application gmup (ie NOR and resource consents) 

are encapsulated in the one document for each group. The group then segregates 

activities, giving scope for anomalies of the type we have discussed. Although we 

had originally intended to address the conditions of consent in a separate a~mexure, 

the redrafting required is simply too onerous for the Court if we are to deliver a timely 

decision. 

[56] Overall the Applications and consent conditions a~·e =biguous, and would 

be difficult to enforce. The Independent C01runissioner decision relies on the AEE 

a11d consent conditions, a11d as a result is unclear and potentially ultra vires in some 

respects. Considerable work would be required to generate an appropriate and 

enforceable set of consent and NOR conditions if consents a~·e to be gra11ted. 

(57] Overall, this reinforces a funda!l1ental concem of a lack of infonnation as to 

the intentions of the Applicant and the effect of the applications. Furthennore the . 

Independent Commissioners' decision is brief in the explanation of issues or reasons 

for the consented conditions imposed. 

Application preparation 

[58] We carmot help wonder if this case would have benefitted from mediation. 

We note the refusal of the Applicant to engage in such mediation. More careful 

thought should have been given to the issues in front of the Environment Court. 

These fund=ental failures have made this case extremely complex. Whilst we 

recognise that the process before this Comi is iterative there are limits to the extent to 

which this Court can oi: should be required to remedy a situation ofthe Applica11.t' s 

own creation. l\i[r Emight submitted the Comi should be reluctant to repair major 

enors and omissions in the Applicant's case. 

[59] Many of the issues a~·e not assisted by the way in which the case has been 

presented to the Comi, or the draft conditions of consent prepared. We have found a 

mis-match between the application for consents and the consents gra11ted. The heavy 

reference back to AEEs in the original application has made it difficult for the Comi 
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to identifY what matters have been modified by evidence before the Court, and what 

matters may remain at large although not identified by any other pmty. Examples of 

matters that weren't addressed in any evidence before the Court include: 

(a) the water bore on the waste Treatment Plant site; 

(b) the discharge of sediment-laden contaminants (for which no application 

seems to have been made, though consent has been granted); 

(c) the question of the quantity of earthworks required; and 

(d) whether the earthworks are within theN oRs or will extend to the Maori 

roadway, and what the effects will be. 

[60] This list is not exhaustive and is intended to indicate the types of problems 

this Court has had to grapple with in trying to understand these applications. 

[61] To the extent that there m·e conflicts between the ABE documents and the 

evidence given to this Court, we have talcen the evidence before this Court as the most 

contemporaneous and disregm·ded the conflicting information in the ABE. We can 

see no other choice, given that we would otherwise need to examine many hundreds 

of pages of the ABE where there are apparent conflicts with evidence given to the 

Court or there has been a modification of proposal or conditions. Accordingly, if 

consents and NOR were to be granted, reference to the ABE in any conditions would 

be inappropriate and clem·er conditions must be drafted. 

The Court's approach 

[ 62] This scene-setting has, of course, been particularly long, but it will be clear 

that the issues in this case are significant, with some not only regionally important but 

nationally important. The particular concerns in relation to the Treatment Plant need 

to be understood in light of the history ofland confiscation andre-grants that occmred 

in the nineteenth century, the subsequent drainage of the confiscated land and the 

creation of the cuts of the Tarawera and Rangitaiki Rivers. Moreover, the provisions 

of the Freshwater Policy Statement require interpretation and application in the 

circumstances and the regional documents applying in this case, and in reference to 

theNZCPS. 
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[63] In discussing this matter we have concluded that we need to discuss the 

vmious major strm1ds as follows: 

(a) historical, including; 

a. history of the mea, 

b. history of s11.1dies 311d applications, 

(b) procedural, including; 

a. consultation; 

b. designation matters, including consideration of a!tematives and 

reasonable necessity; 

(c) matters relating to the wastewater Treatment Plant; 

(d) matters relating to the LAF: 

(e) ille relevm1t National, Regional 311d District Plans; 

(f) Reserve issues; 

(g) Pmi 2 evaluation, including the integration of all issues; 

(h) Outcome, Conclusion and Directions. 

[64] Within each of those categories signific311t sub-issues mise. We will address 

these at the beginning of each section. Because these will all integrate into a decision 

on the overall proposal, 311d the vmious consents 311d designations, it is appropriate 

that we draw these vm·ious str311ds together at the end of the decision, rather th311 

trying to reach progressive conclusions. Although we may reach some conclusions on 

sub-issues, that will nevertheless still require m1 integrated decision to be reached. 

[65] This multi-strill1d approach might be criticised as appem·ing to park issues 

through the decision. We have cmefully considered whether it is possible to 

progressively move tm·ough the issues. However, the Comt is agreed that the matter 

is of such complexity that it is to be addressed in this m8l'l11er to try 311d ensure we 

deal effectively with the mill1y issues that have misen. It is difficult for the Comi to 

fmd 311 entirely satisfactory approach that is succinct, yet covers all aspects of key 

issues. There is a general desire to identifY 311 issue, discuss the matters that bem 

upon it, 311d reach a conclusion. In this case, that would lead to rnill1y hundreds of 

pages of decision, 311d a great deal of repetition. 
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[ 66] This means that under each head, a series of issues will be addressed, but 

final conclusions will be made later in the Decision. This recognises that the RMA 

process is not a liniar exercise of getting from A to B, but requires integration of many 

complex issues into a fmal Decision. Under section 5 of ihe Act, this Court must be 

·satisfied that ihe purpose of the Act will be met in confirming the various designations 

and consents sought. 

[ 67] In doing so, we must evaluate scientific, sociological, cultural, ecological, 

public health, economic and practical issues across a broad spectrum. We must 

evaluate ihese in ihe context of numerous national, regional and district RMA 

documents. 

[68] ·Some matters could be considered under all headings, many under more 

than one. We have.tried to adopt a logical and transparent methodology by which our 

conclusions are justified. In doing so we do not attempt to identify each piece of 

evidence from the thousands of pages of supporting documents and transcript that are 

relevant. Some evidence and documents are in conflict, and tl1i.s has complicated our 

task. The Court represents a cross-section of skills, but we are nonetheless unanimous 

in our conclusions and reasoning. Given we appreciate this Decision is likely to be 

contentious, the Court has jointly signed the decision. 

Historical matters 

[69] Historical matters include those from the pre-European period and involve: 

(a) the original peoples; 

(b) division and confiscation of the lands in ihe area; 

(c) subsequent land grants made to Maori, particularly Lot 6 and Lot 7, and 

their subsequent subdivision, sale and disposition; 

(d) Treaty of Waitangi reports; 

(e) hydrology and geography of this area; 

(f) the town ofMatata and its relationship to the surrounding area, including 

debris flows, flood plains and the Tarawera and Rangitailci Rivers; 

(g) wastewater Treatment Plant within the area and in patiicular septic tallies, 

including: 

(i) problems with septic tanlcs; 
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(ii) s_olutions available and the history of investigations and reports 

prepared by the Council in relation to this issue. 

The original peoples 

[70] Ngati Awa (i11e descendents of Awa) is the earliest recorded iwi in this 

region3 Their eponymous ancestor, Awanui-a-Rangi, was the son of Toi-kai-rakau, 

and he lived in the Eastem Bay of Plenty m·ea well before the major migration fleet 

:fi·om the Paci:fic.4 The Waitangi Tribunal has noted that by the time Mataatua Walm, 

captained by Toroa, an·ived in this distTict, Toi's many descendents, including Ngati 

Awa, populated the region.5 The crew ofMataatua inten:nanied with Te Tini-a-Toi6 

and the modern tribe Ngati Awa draw :fi·om this combined genealogy to reflect their 

status as tangata whenua, claiming a sphere of i:n:fluence that extends south to Ohiwa 

Harbour and north-west beyond Matata to Malcett1.7 Their nmnes and stories for 

importm1t lm1d mm-Jcs remain within i11e Matata-Wl1alcatane district, including the 

original name for i11e Tm·awera River. 

[71] Ngati Awa intermarried with other walca people including those of the Te 

Arawa Walca.8 Ngati Tilwharetoa lei Kawerau, for exm11ple, while tracing their 

primary descent lines :fi·om Tilwhm·etoa-i-te-Aupouri, nevertheless have Ngati Awa 

genealogy iln·ough Tilwharetoa's mother.9 While some of his descendants led the. 

migration to Taupo, where that section of the tribe setiled, others spread to i11e coast 

from Otmnaralcau to Matata and at Kawerau. 10 Significant links with the Matata 

region remain as Tilwharetoa was a direct descendent of the tohunga Ngatoroirangi, 

who navigated the Te Al:awa Walca under its captain Tmna te Kapua. 11 

[72] Together with the descendm1ts of Tmna te Kapua (known as Ngati 

Rm1gitihi) also residing in the Matata area, they maintain the i:n:fluence of Te Arawa 

Walca i:n this region. Both Tilwharetoa m1d Ngati Rm1gitihi claim tm1gata whenua 

status as a result 

3 Waitangi Tribunal The Ngiiti Awa Report (Wai 46, Legislation Direct, 1999) p 14 
4 Ibid 
5 Ibid 
6 Ibid pp 14-15 
7 Ngati Awa Settlement Act 2005, Acknowledgements [16] 
3 D Potter, Evidence-in-chief, Appendix B, p 1112 
9 Waitangi Tribunal The Ngiiti Awa Report (Wai 46, Legislation Direct, 1999) p 19 
10 Ibid 

-
11Ibid 
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[73] The Environment Court has previously described the process of settlement 

at Matata to Kawerau as follows: 

"[25] The local tangata whenua have been in occupation for many 
centuries, moving into the area through a process of migration augmented· 
by arrivals from the Pacific. The major influx of settlers occurred 
approximately 700 years ago with the arrival of the Te Arawa waka 
captained by Tama Te Kapua. The people who trace their origins to that 
waka include Ngati TOwharetoa ki Kawerau who descend from 
Ngatoroirangi, the tohunga on the waka. Ngatoroirangi is also associated 
with bringing geothermal fire to Aotearoa and the Tarawera River was 
named Te Awa o te Atua, literally "The River of the God" in reference to 
him. Rangitihi was the. great, great-grandson of Tama Te Kapua. 
Rangitihi had eight children and they became "Nga POmanawa e Waru 
o Te Arawa- The Eight Pulsating Hearts of Te Arawa" thus becoming the 
core of the TeArawa Confederation·ofTribes. Ngati Awa enjoys different 
but related origins. 

[26] Descendants of these early peoples settled in the vicinity of Matata, 
enjoying a reputation for the quality and quantity of the feasts they were 
able to provide from the rich bounty of the swamps, rivers and sea. The 
waters of the river were one of the constants of their life, providing water, 
food, transport and spiritual connection. 

[27] The waters of Te Awa o te Atua at the mouth -the combined waters 
of the Rangitaiki and Tarawera rivers as they flowed into the sea at 
Matata, were tl1eir principal food source." 12 

. 

Division and the confiscation of land 

[74] The rise of the Maori King movement from 1856-1858, and the coming of 

the Pai Marire movement in 1865, would have a profound effect on the settlement of 

land at Matata. The Waitangi Tribunal has noted that impact in its Ngati Awa 

Raupatu Report (1999)_13 In 1864, Te Arawa supported and fought for the Crown 

against Ngati Awa and other East Coast forces attempting to pass through their lands 

to fight for the Maori King. 14 Tilwharetoa of Taupo suppmied Te Arawa at this 

critical time, but Tilwharetoa ki Kawerau remained neutral. 15 

[75] Following the murder of CS Vollmer in 1865, Pai Marire leaders attempted 

to impose a boundary line or aukati over the North Island, across which the Crown 

and its colonial forces were told not to cross. That line went from Taranaki in the 

12 Marr v Bay of Plenty Regional Council [2011] NZRMA 89, pp 98-99 
13 Waitangi Tribunal The Ngiiti Awa Report (Wai 46, Legislation Direct, 1999) Ch 4; see also 
Archaeological Assessment of Proposed Matatii Waste Water Scheme, Matatii, Eastern Bay of Plenty 
(April 2014) Exhibit "H" pp 5-6 

. 
14 Archaeological Assessment ofProposedMatata Waste Water Scheme, Matata, Eastern Bay of Plenty 
({\.pril 20 14) Exhibit "H" pp 5-6 
~5Waitangi Tribunal The Ngiiti Awa Report (Wai 46, Legislation Direct, 1999) p 37 
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west to Cape Rmmway in the East. 16 Emboldened by their new faith, adherents in the 

Eastern Bay of Plenty took part in the sacking of the Te Arawa schooner, the Mariner, 

and the European owned Kate. Members of the crew of the Kate and passengers 

including Crown official 'James Fallon' were killed. 17 They were supported by a few 

members ofNgati Awa, but Ngati Rangihouhiri II and Ngati Hikaldno- two northern 

hapil of Ngati Awa who lived in the vicinity of Matata, were among those held 

responsible. 18 

[7 6] The Crown interpreted these combined actions as acts of rebellion and N gati 

Awa lands, and the lands of others deemed to be rebels were confiscated in 1865-1866 

pmsuant to the New Zealand Settlements Act 186319 The Eastern Bay of Plenty 

Confiscation District commenced at the mouth of the W aitahanui River (north of 

Matata) travelling along the coast to the Araparapara River, east of Whal<atane and· it 

traversed some miles inland to a point marked by Piltaual<i (Mom1t Edgecumbe).20 

The effect of the confiscation was to extingoish all Maori custommy title within that 

district. 

[77] In 1868, a formal smvey plan for the township of Richmond (now Matata) 

was surveyed from the confiscated land and the township created. It continued as a 
' 

base for tl1e colonial forces after Te Kooti and his followers attacked Whal<atane.21 

By 1870, following the withdrawal of troops, many native residents of the district 

retlll·ned. They were joined by a number of Te Arawa groups in 1886, following the 

Mount Tmawera eruption.22 

[78] By 1870 the port at Te Awa o Te Atua became central to the local economy, 

m1til direct cuts to the sea were made for the.Rangitaild River in 1913-1914 and the 

Tmawera River in 1917.23 With the Rangitail<i Drainage Scheme, the diversions of 

16 Ngati Awa Claims Settlement Act 2005, Acknowledgements (25] 
17Ngati Awa Claims Settlement Act 2005, Acknowledgements (25]; see also Archaeological 
Assessment of Proposed Matata Waste Water Scheme, Matata, Eastern Bay of Plenty (April 2014) 
Exhibit "H" pp 5-6; Ngati Awa Claims Settlement Act 2005, Acknowledgements [25] 
18 Waitangi Tribunal The Ngati Awa Report (Wai 46, Legislation Direct, 1999) Chapter 5 
19 Ibid, Chapter 6 
20 Ibid at p 67 
21 Exhibit "H" Archaeological Assessment of Proposed Matata Waste Water Scheme, Matata, Eastern 
Bay of Plenty (April2014) pp 6-7 
22 D Potter, Evidence-in-chief, Appendix B, p 1114; Maori Land Cmui Record- 4 Wbakatane Minute 
Book 42-44 (1888) 
23 Waitangi Tribunal The Ngati Awa Report (Wai 46, Legislation Direct, 1999), pp 103-108; Exhibit 
"H" Archaeological Assessment of Proposed Matatii Waste Water Scheme, Matata, Eastern Bay of 

. Plenty (April2014)p7 
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these two major rivers ensured that much of the swamp land in the catchment was 

drained for fanning and seitlement?4 

Subsequent land grants made to Maori, particularly Lots 6 and 7 and their 
subsequent subdivision, sale and disposition 

[79] Pursuant to the New Zealand Seitlements Act 1863 and the Confiscation of 

Lands Act 1867, the Compensation Court ascertained and determined to whom land 

within the confiscation district should be granted. Land was either retnmed to local 

loyalist Maori or lands were awarded to other loyalist tribes who assisted the Crown. 

Land was also retained by the Crown for seitlement by Europeans. All grantees 

received Crown grants. As a result of the work of the Compensation Court, the lands 

both east and north-west ofMatata along the coast were reallocated. 

[80] By the 1880s, the Native Land Court was authorised to administer those 

titles still in Maori ownership following the enactment of legislation to enlarge its 

jurisdiction to deal with the Crown grants25 This was initially necessary to ensure all 

grantees, and not just those who held the land in trnst, were accurately recorded on the 

titles. It was also given jurisdiction to determine successions where any grantee was 

deceased. 

[81] On the eastern side ofTe Awa o Te Atna, Parish ofMatataAllotment 1 was 

allocated to N gati Whakaue. We axe not in a position to trace the former titles 

concerning this block, but today a small part of it is set aside as a Maori reservation 

for the purposes o:f a marae and burial ground for the common use and benefit of the 

Ngati Umutahi tribe.26 Umutahi Maxae is particularly associated with both Ngati Awa 

through Te Tarewa and Ngati Tilwharetoa27 The Waitangi Tribunal has noted that 

while Umutahi was a descendent of Tilwharetoa and the left-hand amo (side carving) 

of the house is of Tilwharetoa-i-te-aupouri, the relationship with Ngati Awa is 

demonstrated by the right-hand amo commemorating Awanui-a-rangi, the eponymous 

ancestor of Ngati Awa.28 The land upon which the Umutahi Marae is situated is 

administered by Marae trustees appointed by the Maori Land Court. It will benefit 

from free reticulation if the Treatment Plant application is granted. 

24 Exhibit "H" Archaeological Assessment of Proposed Matata Waste Water Scheme, Matatii, Eastern 
BayofP/enty (April2014)p7 

25 See for example the Native Land Court Act 1886 & 1894 and the Maori Land Claims.cAdjustment 
and Laws Amendment Act 1904 

.
26 NZ Gazette, 21 May 1987, No 74, p 2251 

''• • ·
2

: Waitangi Tribuna!Ngiiti AwaReport (Wai 46, Legislation Direct, 1999) page 18; see also 
Application, connnon bundle Vall, 3!1 
28_.Waitangi Tribunal NgiitiAwa Report (Wai 46, Legislation Direct, 1999) page 21 
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[82] Parish of Matata Allotment 3 was registered in 1874 in favour of Ngati 

Rangitihi. The renmant of tl1is block, formerly Lots 31 and 32 of Allotment 3, (now 

beaxing the appellation Matata 930) is where the Ngati Rangitihi Marae (Ra11giaohia) 

is situated, and fi·om the car parldng area and mnpa the proposed Treatment Plant site 

can be clearly seen29 It was gazetted as a Maori reservation in 1974 for the pmposes 

of a marae for the benefit ofNgati Rangitihi Hapil and people of the district generally, 

and as such is administered by marae trustees appointed by the Maori Land Comi?0 

This marae will also benefit from fi·ee reticulation if the Treatment Plant application is 

granted. 

[83] The Crown grant for Allotment 6 was registered in June 1877, and it lists the 

"N gati Raulcawa Natives" to whom Awa o te Atua lands were awarded "in 

recompense for military service rendered dming the year 1865."31 These people were 

Kiharoa Koha (described as an aboriginal chief) and others. Allotment 6 was 

subsequently pa:tiitioned into Matata 6A, 6B and 6C in 1913.32 Lots 6B and 6C were 

sold. The owners also sold Matata 6A in 1917 to Raharulli Pmuru of Te Axawa 33 

The block was then transferred to Halcopa Haimona in 1920. The block is now Maori 

land administered as an ahu whenua trust by two trustees, Anthony Olsen a:t1d Robe1i 

Gmdiner. As Maori land it is acknowledged to be taonga of special sig1J.ificance by 

the Prea:t'llble of Te Ture Whenua Maori Act 1993. This block (Lot 6A) is where the· 

Appellant proposes to situate the Treatment Plant. 

[84] We were told that, of the 404 beneficial owners of Lot 6A, many me 

descendents oi Halcopa Haimona. We were told he was from Ngati Tilwharetoa. It 

was the evidence for the Komiti tl1at 45 owners me deceased and have not been 

succeeded to. Their estates hold approximately 3 0% of the total 23 84 shmes in the 

block. 34 It was also the Komiti' s evidence that owners (or descendants of owners) 

holding approximately 20-25% of the shmes in Lot 6Aoppose the application.35 For 

our purposes, while we me not concemed with the actual figures, we consider the 

Komiti' s evidence indicates that a significant mnnber of beneficial owners oppose the 

application, a factor we discuss later in tllis Decision. 

29 Maoli Land Court Record: 60 Whakatane Minute Book 20 
30 NZ Gazette, 24 Oct 1974, No 106, p 2483; Te Ture Whenua Maori Act 1993, ss 338 & 239; Maori 

Reservations Regulation 1994 
. 

31 R. No 135/27 
32 Maori Land Court Record- 59 Rotorua Minute Book 144 
33 LTO SA275/265 
34 Exhibit "AA" 

.. ?:?:Exhibit "AA" 
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[85] In terms of Allotment 7, the block was awarded to Ngati Tuwharetoa ki 

Taupo represented by Poihipi Tukairangi, Hohepa Tamamutu and Ihalcora Kahuao. 

They were described as aboriginal chiefs from Taupo on the Crown grant registered in 

June 1877?6 The grant records the names of the Ngati TuwhaTetoa natives to whom 

Awa o Te Atua lands were awarded "in recompense for military service rendered 

during the year 1865." Allotment 7 was partitioned in 1917 into Lots 7A and 7B?7 

Lot 7B was subsequently sold. It now owned by the Burts. There aTe 516 beneficial 

owners of Lot 7 A. The beneficial ownership lists for Lot 6A and 7 A indicate that the 

ownership is significantly different, which accords with the blocks being allocated to 

different tribal groups. 

[86] The Oniao Marae situated on Lot 7 A is particularly associated with 

Tuwharetoa ki Taupo and Te Kooti.38 Mr Olsen indicated that the house was 

originally located at Otaramuturangi and was moved to Lot 7 A as a result of 

directions from Te Kooti.39 It was gazetted as a Maori reservation in 1971 for the 

purposes of a meeting place for the benefit of Tilwharetoa peoples, and as such is 

administered by marae trustees appointed by the Maori Land Court.40 As Maori land 

it is acknowledged to be taonga of special significance by the Preamble of Te Ture 

Whenua Maori Act 1993. 

[87] The description of the beneficiaries of the Oniao Marae now includes Ngati 

Tuwharetoa ki Kawerau (Bay of Plenty). Again, as with Umutahi Marae, the 

relationship with Ngati Awa is portrayed in the carvings. The house is called 

Tilwharetoa, the !eft-hand amo is called Hilcalcino (descendent ofTilwharetoa) and the 

right-hand amo is called Rangihouhiri (Hilcalcino's son). Both these ancestors 

depicted on the panels are associated with the hapil of the same names ( cl~ed by 

Ngati Awa) who were accused of being in rebellion and. whose lands were 

confiscated. According to the W aitangi Tribunal they "more than any other hapil 

were deprived of their sacred sites and necessary land for their future wellbeing".41 

[88] As the sea-frontage of Lot 7 A is occupied by the marae, only the rear of the 

block may be used in the future for Papalcainga or other cultural uses. · The rear of the 

site has direct and ready views of the Treatment Plant site. Oniao Marae will also 

36 R. No 135/27 
37Maori Land Court Record- 63 Rotorua Minute Book 362 
38 Mr Haimona, Evidence-in-chief, pages 1155-1167 

, · 
39 Mr Olsen, Evidence-in-chief, pages 430-431 [42] 

.,·. 

·
40 NZ Gazette, 15 July 1971, No 53, p 1430; Te Tme Whenua Maori Act 1993, ss 338 & 239; Maori 

Reservations Regulation 1994 
:' ·. 41Waitangi Tribunal Ngati Awa Report (Wai 46, Legislation Direct, 1999) pages 21, !37-!38 
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benefit from :fi·ee ·reticulation if the Treatment Plant application is granted. It is not 

]mown what the formal position of the trustees is regarding this application, but 6 

trustees are deceased and two of the 5 remaining trustees have opposed it before this 

Comi. 

Treaty ofWaitangi Reports 

[89] There have been at least three rep01is of the Waitangi Trib1mal relating to 

the Matata - Whalcatane district. The first and most relevant is the N giiti Awa 

Raupatu Report (1999).42 That report details the traditional and contemporary history 

of the region, including the confiscations and the drainage of the Rangitailci Swamp. 

The main opinion expressed in the report was that, contrary to the Treaty of Waitangi, 

.. . Ngiiti Awa land was confiscated without just cause, and, secondly, that affected 

hapu were left with insufficient land for their needs.43 The Trib1mal recommended 

that the Crown negotiate settlements with Ngati Awa and Ngati TuwhaJ:etoa k:i 

Kawerau (Bay of Plenty). The other two Waitangi Tribunal rep01is deal with issues 

concenling cross-claims prior to the introduction of legislation giving effect to the 

Treaty settlements for these tribes44 

[90] The second of these reports, the Ngiiti Tiiwharetoa !d Kawerau Settlement 

Cross-Claim Report (2003) concemed Ngati Rangitihi cross-claims. In that report the 

Tribunal's key recommendation was to leave the door open for a Ngati Rangitihi 

settlement, should their claims be well-founded and intemal diVisions resolved.45 The 

Crown appears to have had no issue with that, claiming that it has the capacity to 

provide equal redress to Ngati Rangitihi. The mandate process for Ngati Rangitihi 

commenced in 2014.46 

[91] The settlements for the other two tribes proceeded and the Ngati Awa 

Claims Settlement Act 2005 and the Ngati Tuwharetoa (Bay of Plenty) Claims . 

Settlement Act 2005 were enacted. The govemance entities for Ngati Awa (Te 

Runanga o Ngati Awa) and Ngati TuwhaTetoa (Ngati Tuwharetoa (BOP) Settlement 

Trust) have provided CIAs in relation to this application. 

42 Waitangi TribunalNgiiti Awa Report (Wai 46, Legislation Direct, 1999) 
43 Waitangi Tribunal Ngiiti Awa Report (Wai 46, Legislation Direct, 1999) Leiter of Transmittal 
44 Waitangi Tribunal Ngiiti Awa Cross-Claims Report (Wai 958, Legislation Direct) and The Ngiiti 
Tuwharetoa ki Kmverau Settlement Cross-Claim Report (Wai 996, Legislation Direct, 2003) 
45 The Ngiiti Tuwharetoa ki Kawerau Settlement Cross-Claim Report (Wai 996, Legislation Direct, 
2003) Letter of Transmittal and see pages 34-42 
_;'See Office of Treaty Settlements Web-Site 
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[92] Te Mana o Ngati Rangitihi Trust and the Ngati Rangitihi Raupatu Trust 

have also provided Cultural bnpacts Assessment I Statements (CJIA). Te Mana o 

Ngati Rangitil1i Trust signed a Deed of Mandate in 2014 with the Crown to settle all 

outstanding Ngaii Rangitihi historical claims.47 It is likely that a settlement will be 

concluded in the near future. 

[93] The settlement process is relevant to both the Treatment Plant on Lot 6A 

and the LAF. The Lot 7 A reservation remains the last coastal block at Matata, held 

for the collective known as Ngati Tilwharetoa, where Papalcainga may be developed. 

The only other coastal blocks, obtained under their settlement, comprise a nohonga 

(fishing site within the vicinity of the Tarawera River mouth) and a reserve W ahieroa 

adjacent to the land upon which the LAF will be situated.48 We discuss these sites in 

more detail below. 

PreseJlllt day hydrology alllld geography 

[94] Matata is a small coastal township located approximately 24 kilometres to 

the north-west of Whalcatane in the Bay of Plenty region. It is situated on a sloping 

terrace at the base of the Manawhal1e Hills. The hills are steep and bush-covered, and 

rise to 300 meu·es above sea level. Matata town itself slopes from an elevation of 

around 20 meu·es at the railway line to three metres above sea level at Arawa Su·eet. 

Part of the town at the western end is built on low-lying coastal dune land. 

[95] To the east of Matata are the low-lying and fertile dairy lands of the 

Rangitaiki Plains. The general locality innnediately to the east is drained by two main 

rivers, namely the Tarawera and the Rangitaiki Rivers, with the Whakatane River 

further east again. Three small su·eams flow through Matata itself; the W aitepuru, the 

Awatarariki and the sporadically flowing Waimea Streams. 

[96] The course of the Tarawera River has been modified to provide a direct 

outlet to the ocean, and the original outlet on the seaward side of Matata is now a 

series of lagoons. The course of the Rangitaiki River has also been modified to 

provide a direct outlet to the ocean, and the original Rangitaiki River bed between the 

Rangitaiki and Tarawera Rivers has also been modified so tl1at it discharges only to 

the Tarawera River, with no remaining direct connection to the Rangitaiki River. The 

modified part of the old river bed was variously referred to during the hearing as the 

'7·---------------------
47 See.Office of Treaty Settlements Web-Site 

, 
48 Ngati Tilwharetoa (Bay of Plenty) Claims Settlement Act 2005 
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Old Rangitaiki River bed, the Orini Stream and the Bennett's Road Stream. We refer 

to it as the ORC, in part to avoid confusion with the Orini Stream between the 

Rangitaiki a11d Whakatane Rivers. 

[97] The ORC is important to the proposal, in that it is the :fi·eshwater receiving 

environment for grom1dwater containing treated wastewater :fi·mn the LAP. It is pa1i 

of the Ra11gitaiki Drainage Scheme a11d passes through land drained by a series of 

east-west and north-south oriented farm drains. It is controlled by flood gates at its 

junction Vlith the Ta1·awera River, Vlith the gates opening on the out-going tide to 

allow the s!Team to drain, a11d closing again on the incoming tide to prevent 

inm1dation of the drained farmla11d, which is now below high tide level. The water 

level in the ORC is above the surrom1ding ground level due to consolidation of the 

local peat soils when the land was ch·ained. Water :fi·om the farm drains is pumped into 

it tiuough a series of pumps along its length. 

[98] The land directly to the east of the township, a11d south of the Matata 

lagoons, is characterised by a sand dlme ridge rmming parallel to Thornton Road, with 

land to ti1e south of the dunes being undulating, and fmming pa1i of the Rangitaiki 

Plains. The proposed site of the Treatment Plant is located on land south of the sand 

dunes, at an elevation of approximately nine metres above sea level. 

The town of Matatli 

[99] The town of Matata (formerly Richmond) was surveyed in 1868 and is at a 

suburban scale. The railway line is between the headland and the housing. Many 

houses are on small sites, around 800-1 000m2
, and there are m811y unbuilt sections. 

SH 2 splits just after entering Matata from ti1e nmih, with the State Highway branch 

following the headland 811d rail line to Edgecmnbe, the other road to Whakatane 

follovving the frontage of the town facing the lagoon. None of the housing 811d other 

facilities (schools, marae etc) have reticulated waste water, although there is 

reticulated power and water. 

[1 00] The town of Matata comprises predominantly residential dwellings, with 

243 occupied dwellings at.the time of the 2006 census and a population of 640 people. 

In addition, Matata has three marae, two prima1-y schools, a general store, a pub, a 

small nmnber of other local retail businesses and a rugby ground. A DepartrneD,t of 

,.,;, '' Conservation camp ground is located on sand dunes on the other side of the lagoons 

from the Matata township. 
' •.: 
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[1 0 1] The to"W!l is underlain by shallow marine, estuarine, alluvial and beacl:) 

deposits .. In 2005 it was severely impacted by several large debris flows generated by 

intense rainfall within the adjacent hill country. Similar events have occurred in the 

locality previously. 

[1 02] The village has a largely pmmanent population with a number of retirees. 

The costs of the Matata Lagoon restoration have been visited on the local population 

by way of special rating. Furthermore, the signi:fica11t disruption of the 2005 debris 

flow, which damaged the railway bridge and destroyed a number of houses in the 

Clem Elliot Drive area, are still evident to the close observer. A number of houses 

have been rebuilt in the debris flow path on the foredune area. 

[1 03] After the cuts for the Rangitaiki and Ta1·awera Rivers, the lagoon area in 

front of the village la11guished until it was cut off from the Tarawera. Since then the 

lagoon has reverted to wetland. The surrounding a1·ea to Edgecumbe and Tmawera is 

low lying fmmland. Although there are height va1·iations, with land around the village 

at levels 6-9 metres above sea level, much of the wider area is around lm above sea 

level. This means the mea is subject to drainage (and pumping in places) to maintain 

the mea as pastoral. 

Wastewater treatment within the area, the septic tanks and problems with septic 

tanks 

[104] Wastewater treatment and disposal in Matata is currently by individual 

septic tanks and on-site disposal fields. There are approximately 265 existing 

individual systems. V mious surveys of the existing septic tanks have been unde1taken 

over the years, but the evidence did not provide us with a clear picture of their 

adequacy or the extent or seriousness of problems that have been experienced with 

them. We were advised that the most recent survey of septic tanks in. 2012 showed 

that 70% did not comply with at least one requirement of the Regional Council's On

Site Effluent Treatment '(OSET) Plan and 50% did not comply with two of the seven 

requirements. 

.. / : . .. 

. , •. 
·· .. 
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[1 05] Mxs Krawczyk stated in evidence that in the majority of cases disposal fields 

are too small, and duxing questioning, advised that: 49 

disposal fields were too small and some of the areas are low lying 
and the issue is really with ground water and the leaking tanks 
surfacing. 

[1 06] She also stated that: 50 

The Matata area is not well suited to septic tank effluent fields due 
to a high groundwater table in parts and poor soil drainage. 

[1 07] While the evidence indicated there have been some problems associated 

with individual on-site soakage systems, these were not explained in any quantified 

way in tenus of public health risk or e:(fects on water quality or the environment 

generally. In addition, a 2011 public health assessment by Institute of Environmental 

Science and Research Ltd (ESR) and Beca found: 

... there is not a compelling case for the introduction of a reticulated 
sewage disposal system in Matata on the basis of risk to human health. 

[1 08] The report conii1med that some septic tanlc systems were not functioning 

adequate! y and that: 

... quantifying the proportion of properties with issues, and whether these 
can be adequately rectified will require individual on-site assessments. 

[ 1 09] The report went on to note that the installation of a reticulated sewerage 

system would have benefits, including flexibility in land use, enhanced development 

opportunities and the removal of sewage disposal responsibilities fi·om the local 

householder, but these would need to be balanced against significant costs. 

[11 OJ The evidence of Dr Miller, the Medical Officer of Health, stated that overall 

the Matata wastewater scheme as proposed will promote good health, providing 

increased levels of protection for Matata and the wider connnunity. Dr Miller 

considers on-site effluent treatment systems such as septic taul's can be appropriate 

for small numbers of scattered dwellings that are distant fi·om significant bodies of 

water, or well above gronnd water levels, but does not consider Matata to be a small 

or remote settlement. Dr Miller disagreed with the findings of the ESR report that 

49 Transcript, page 51 
sq Mrs Krawczyk, evidence-in-chief, paragraph [20] 
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there is no compelling need for a reticulated system on public health grounds and 

considered the cunent systems will pose an ongoing risk to public health. 

[111] Mr Bradley, a senior wastewater engineer called for the Applicant, 

highlighted that the existence of a safe, reticulated (piped) water borne sanitary 

wastewater system: 51 

... is required to protect the public health of the community and that i\ is 
well established that the existence of a safe sanitary/wastewater system 
provides immense benefits to the well being of a community in terms of 
health and safety. 

[112] While we respect the expe1t opinion on public health issues, we were faced 

with conflicting views and very little factual information relating to Matata to assist us 

in quantifYing the risks and benefits. When we sought to understand the 

environmental benefits, we found the evidence to be largely silent. Responses to our 

questions did not assist us greatly either, leaving us with some difficulty in 

understanding the overall benefits of the scheme and· how they compare to the 

proposed additional contan!inant loads at the LAF. 

[113] Table 11 of the ESR report (Tab 21 of the common bundle) shows E coli 

levels are generally higher in the downstream monitoring sites of the W aitepurn and 

Waimea Streams, but this is not consistently the case. 

Solutions available and the history of investigations and reports prepared by the 
Council in relation to this issue 

[114] Mr Hanis was convinced that septic tanks were a more cost-effective option 

for this community and that the impost on ratepayers was unreasonable. His view was 

that the Districh Council had initially accepted the ERS advice, that there was no 

compelling health reason for a reticulated system, but had subsequently resiled from 

that position and proceeded with this application. 

[115] Mr Harris and others also criticised the District Council for not utilising the 

Kawerau plant (to which sludge from fue Matata Treatment Plant would go). 

[116] Mr Harris expressed suspicion that the construction ·of this Proposed 

Treatment Plant may lead to a long-term objective of processing waste from oilier 

areas through Matata. At 15.6.l(g), the Tarawera Catchment Plant identifies possible 

l' MT Bradley, evidence-in-chief, paragraph [55] 
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pumping of treated effluent to Matata and discharge to the Tarawera River mouth. 

This appears to discuss industrial (Mill) waste, and it is one possibility among many. 

[117] In relation to mm1icipal sewage, fom altematives are identified at 15.4.6 of 

the Tarawera Catchment Plan. Of these, the altemate selected sees Kawerau and 

Edgecumbe m1micipal waste transitioning to an alternate discharge method after 2005. 

[118] We exanrine tl1e relevant plmming instruments later in ilie decision 1mder 

our discussion of the LAF, md here we note iliat the Tarawera Catclunent Plm1 does 

seek improvement to water quality. Dischm·ges such as those fi.·om ilie Kawerau Plant 

are tightly managed 1mder that Plm1, witl1 a regime which leads to ilie prohibition of 

human sewage entering ilie Tarawera River. The Tarawera Catclunent Plan promotes 

a shift to land-based treatment and disposal systems. The Whalcatane District Plan 

also refers to the inadequacies of existing reticulated sewerage systems and 

encomages a move to best practice. We pick up iliese matters later in the decision. 

[119] In the Opus rep01i of 15 July 2013 on Wastewater Treatment md 

Management Options, fom options were identified at Chapter 4: 

(a) Matata and Edgecurnbe each have independent treatment systems ( 4.2); 

(b) Treatment m1d disposal at Kawerau ( 4.3); 

(c) Treatment for Edgecurnbe and Matata at Matata with two sub-options: 

(i) combined e:ffluent discharged via ocean outfall or land application 

field; 

(ii) two Treatroent Plants (Edgecumbe and Matata) but combined ocem1 

outfall or land application field 

(d) Transfer to Whalcatane 

[120] The third scenario is ilierefore a possibility, but the cun·ent Application 

linrits ilie volume iliat can be treated, and its somce. 

[121] For cun·ent purposes, we carmot consider what future applications might be 

filed, but must consider this application on its merits. 

[122] Furthe1more, md in practical terms, we consider iliat iliere are likely to be 

.. ,. ·>: :~j.gnificmt problems with tills plmt accepting waste fi.·om more distmt areas, for the 

following reasons: 

.· ,•' 

.·,. 
•' 
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(a) Long pumping lines can lead to septic waste, which is more difficult for 

this t-ype of system to process. 

(b) The system is sized for a maximum of around 600 homes, and any 

extension of this is likely to lead to significant problems in obtaining 

consent, given the limited size of the designations and the sensitivity of the 

receiving enviromnent. 

(c) There is a significant cost to pumping waste from Kawerau or Edgecumbe 

to Matata. 

[123] The District Cotmcil considered three different methods of wastewater 

collection for Matata; a conventional gravity system, a vacuum system and a 

pressurised small bore diameter pipe system using individual on-site grinder pumps. 

Various repmis were obtained and the grinder pump system adopted. Again this is a 

question of Disttict Council policy. Our role is to consider whether the applications 

meet the purpose of the Act and the various documents prepared under it. 

Process of assessing alternative sites 

[124] At the time the District Council resolved to proceed with a fully reticulated 

wastewater system for Matata, the site or sites at which wastewater treatment and 

disposal would take place were not known. Accordingly, as a matter of practical 

necessity, the District Council needed to identify and assess the suitability of possible 

sites for these two activities, regardless of any statutory requirements to consider 

alternatives under s171 or s105 of the Act. As wastewater Treatment Plants are 

generally ]mown to have the potential to cause offensive odours beyond the boundary 

of the plant site from time to time, it would be reasonable for an applicant to 

anticipate that an assessment of alternative sites under s 171 of the Act might be a 

statutory requirement. 

[125] One of the key objectives of any site assessment and/or selection process 

(site selection process) must be to first identify sites that, as far as possible, avoid 

potential adverse effects from natural hazards and to minimise the potential for 

adverse effects on the environment, as these will be important considerations in any 

subsequent statutory process under the Act. Put another way, the site selection 

process is a fundamental building block used to support future decision mak:ir)g. In 

much the same way that solid or robust house foundations reduce the risk of future 

problems with the house itself, so a robust site selection process reduces the risk of 
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problems occUlTing with the site or sites chosen, in terms of suitability for pm-pose. 

The converse is also true, that were a site selection process is not robust, "111ere is a 

greater likelihood oflater difficulties, in one form or anofuer, wifu "111e selected site. 

[126] Fm-ther important considerations when m1de1ialdng a site selection process 

are tTansparency of decision-maldng, clear recording of fue process so fuat it cm1 be 

readily understood by others, and mechanisms for reviewing "111e process if basic 

assumptions change furough initially mlforeseen circmnstances. In maldng these 

comments, we malce it clear there is no requirement for an applicant to select the best 

possible site, or to consider all potentially available sites, but whichever site 1s 

eventually selected, it must be able to meet fue relevant requirements of fue Act. 

Scope of the appeal 

[127] Jurisdictional issues regarding fue nature of this appeal were raised before 

us. It was argued, for example, fuat issues such as odom- from the Treatment Plant, 

and some cultural and relationship matters were outside fuis appeal. This seems to 

rely on the wording of s274 l(e) and (f), and s274(4B). These sections deal wifu 

evidence fuat can be called only if it is bofu wi"tllin fue scope of fue appeal, and is a 

matter arising out of the previous proceedings, or on any matter on which "111e person 

could have appealed. 

[128] Ms Hamm directed fuis matter at fue Raupatu Trust and possibly Mi· Harris 

(alfuough he is the Appellant). We note that fue appeal is very broadly worded, and 

for clarity we conclude fuat all issues in fuis hearing were relevm1t at first instance CUld 

m·e covered in fue appeal. 

[129] This case does raise some process issues, fue key ones being: 

(a) whefuer fue Komiti could be a pmiy; 

(b) consultation; and 

(c) consideration of alternatives . 
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The Komiti as a party 

[130] Only Mr Harris appealed the decision. The Raupatu Trust and Korniti 

joined as s274 parties. 

[131] The Raupatu Trust had submitted and appeared at the initial hearing. No 

issue was raised as to their status. 

[132] The Komiti had not submitted separately. Some evidence for them was 

produced by Mr Paterson, but was given no weight by the Council-appointed 

Commissioners. Nevertheless, the Korniti represents persons (and is an entity under 

the Act) having an interest greater than the general public. Given they are beneficial 

owners in Block 6A, and some of 7 A as well, their relationship with the land as Maori 

. beneficial owners is recognised by s 6. 

[133] Status to appear was not pressed by Ms Hannn, but for clarity we conclude 

the Korniti is entitled to be a pmty under s274(1)(d) m1d (da). None of the restrictions 

under s308 apply. 

Consultation 

[134] In tenns of s36A of the Act there is no duty to consult when seeking 

resource consents or notices of requirement, but that provision does not prevent 

consultation if an applicant or local authority elects to do so. In this case, the District 

Council elected to consult, and having chosen to do so it was obliged to conduct the 

process in accordance with well established principles. 52 

[135] In terms of the broader Matata community, the application indicates .that the 

District Council commenced consultation with the community in 2004, but that _the 

debris flow disaster in 2005 interrupted the consultation process. 53 In June 2012, a 

questionnaire was sent out to all property owners. The results indicated that 41% of 

respondents believed that a reticulated system was required, 45% believed that it was 

not required and 14% did not know. The results of the survey were communicated to 

the Matata community by newsletter in June 2012. 

;+See Air New Zealand & Ors v Wellington International Airport [1993]1 NZLR 671 for principles 
· ... 

53 Application for Resource Consent&Notice ofRequirements, Common Bundle, Vall, Tab ],page 112 
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[136] In March 2013 the District Council made the decision to consider three 

options for wastewater disposal and proceeded to develop a consultation strategy. 54 

That consultation strategy carried out by the Applicant from 20 May 2013 included: 

o Meetings with individual owners of properties neighbouring the Treatment 

Plant and LAF sites, 

o Community Updates - newsletters. We tmderstand these were sent to 

every home in Matata; 

o Community meetings and forums; 

o Meetings with key stalceholders; 

o Newspaper aJ:ticles and radio interviews; 

o Press releases; 

o The Applicant's webpage and social media; 

o Annual Plan consultation process 

o Field trips55 

[13 7] We need to comment briefly on the roles of the District Council as both the 

Applicant and the Consent Authority. Both can consult, but matters become murky 

where the paJ:ties promoting the application are also the consent authority. When it 

comes to dealing with Maori particularly, there was not claJ:ity as to whether a 

consultation was by the Applicant or by the Consent Authority. All evidence on 

consultation was given for the Applicant and it is unclear if the Consent Authority 

considered any issues for consultation separately. 

[138] The Applicant and I or Consenting Anthoriiy claims that through the Ammal 

Plan process and the special consultation process, it rec\'ived 101 submissions in total 

on the Wastewater Scheme. Of these, 88 were received :ti:om the Matata commurrity. 

Of the 88 respondents, 84% were in fayour of :full reticulation, 5% in favour of partial 

reticulation and 11% did not want any reticulation. 56 

[139] It is not clear to us from the surveys ·held in 2012 and 2013 whether a 

majority of residents support full reticulation, but what has been demonstrated is that 

a significant number of the residents do support it. 

54 Application for Resource Consent & Notice ofReqttirements, Common Bundle, V ol2, Tab 7 
55 Ms Krawczyk, Evidence-in-chief, paragraph [51-53] 

•• 56 Application for Resource Consent &Notice ofRequirements, Common Bundle, Vol!, Tab !,page 112 
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[140] In terms of fue Maori community of Matata, it was fue evidence for fue 

Applicant fuat a special consultation strategy was developed for consultation wifu 

iwi/hapil. represented by: 

o Ngaii Rangitihi- Te Mana o Ngati Rangitihi Trust (TMONR) & Ngati 

Rangitihi Raupatu Trust Incorporated (NRRTI); 

o Ngati Til.wharetoa- Ngati Til.wharetoa (BOP) Settlement Trust (NTST); 

o Ngati Awa- Te Runanga o Ngati Awa (TRONA); 

o Ngati Umutahi- Umutahi Marae; and 

o Ngati Makino- Ngati Makino Heritage Trust (NMHT).57 

[141] TMONR and fue NRRTI bofu produced separate CIAs. CIAs were 

produced for Ngati Awa and Ngati Til.wharetoa ki Bay of Plenty (Kawerau). Ngati 

Makino left the issues for fue local "hau kainga" people (Te Arawa 

whanaunga/relatives) to address, namely, Ngati Rangitihi. 

[142] In addition, the Applicant's cultural consultant held meetings with iwi 

representatives, and a plenmy session was convened on 2 December 2013 to finalise 

her draft cultural report. 58 

[143] Consultation with local iwi was conducted but not all interested hapil. and 

beneficial owners were identified. Nor were all culiural issues identified or 

addressed. In particular the Maori Reservation on Lot 7 A and the prospect of 

Papakainga on Lot 6A do not seem to be addressed, alfuough marked on Council 

plans used for site selection purposes. Another example relates to the cultural 

landscape at the LAF site, the impact, if any on the Maori land in the vicinity of the 

LAF and fue concept ofTe Mana o te Wai found in the Freshwater Policy Statement

given it is a term dependent on tangata whenua values. However, fuese issues have 

now been identified as a result of these proceedings and are covered where relevant in 

this judgment. 

[144] In terms of localmarae, three on-site consultations took place at Umutahi, 

Rangiaohia (Rangitihi) and Oniao (Matata 7 A) beiween fue Applicant representatives, 

the consultants, and the mmae trustees "responsible for property maintenance, 

57 Ms Krawczyk, Evidence-in-chief, paragraph [54-56] 
·.-.:. '"·.Ms Hughes, Evidence-in-chief, paragraph [28-29] 

·' 
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including for on-site effluent disposal systems" at each mmae.59 These meetings were 

held on 5 November 2013 and26 Mmch 2014. 

[145] In terms ofMatata Lot 6A Ahuwhenua Trust, it is conunon ground that the 

trustees, Anthony Olsen and Robert Gmdiner, were consulted and that- they have 

approved a lease in favour of the Applicant. 

[146] The Trustees also attempted to consult the 404 beneficial owners of Lot 6A 

at meetings organised by the Trustees, held on 21 August 2013 and 10 August 2014.60 

These publically notified meetings were attended by the Applicant's staff involved 

with the Treatment Plant and LAF project but no other beneficial owners attended. 61 

At a subsequent AGM held on 14 September 2014, the lease proposal was discussed, 

and of those 20 people present lvl:r Olsen told us that the majority "appeared to support 

the lease proposal. "62 The Komiti have since demonstrated that a :reasonable number 

of owners oppose the application, but that is a different issue and we discuss that 

further below. 

[147] Mr Emight for the Komiti. pursued the issue of whether consultation 

measm·es were adequately conducted by the Applicant and I or Consent Authority 

with the owners of Lot 6A, given their default to and reliance on the Trustees to 

facilitate consultation. We note the usual process for notifying the beneficial owners 

of Maori land blocks is to send letters to the beneficial owners, for whom addresses 

can reasonably be ascertained from the Trustees, the Maori Land Comt and/or the 

Electoral Roll. 

[148] However, we conclude that sufficient opportunity has now been accorded to 

Komiti members to express their views on the Treatment Plant and the LAF. We also 

note that all relevant issues have been identified as a result of these proceedings and 

me covered where relevant in this decision. In other words, any consultation defects 

have now been cmed by this appeal process. 

Consideration of Alternatives 

[149] Prior to the 2003 amendments to s 171, when tenito:rial authorities were 

considering the effects on the environment of allowing the requirement, they were to 

· :· · ,;' Ibid, paragraph [3 5] 
· 

60 Mr Olsen, Evidence-in-chief, paragraph [38-39] 
' .:. ~ 61 Ibid, paragraph [38-39] 

• : .·, -:
2 Ibid, paragraph [38-39] 
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have particular regard to whether adequate consideration has been given to alternative 

sites, routes, or methods of undertaking the work in all cases. However, this 

obligation is now subject to two criteria and s 171(1)(b) now reads as follows: 

(b) whether adequate consideration has been given to alternative sites, 
routes, or methods of undertaking the work if-
(i) the requiring authority does not have an interest in the land 
sufficient for undertaking the work; or 
(ii) it is likely that the work will have a significant adverse effect on the 
environment; ... 

[150] In the case of this designation, two questions arise in relation to s 171(1)(b). 

The first is whether the District Council as the Applicant, was obliged to give 

adequate consideration to alternatives. In other words, does this case fall into either 

of the categories set out in s 171 (1)(b)(i) and (ii)? The second is, if they were 

obliged, did they give adequate consideration to those alternatives? 

Must the Territorial Authority consider alternatives? 

[151] The Applicant submits that they have a sufficient interest in the land to 

complete the works. The land for the LAF is on a Council administered recreation 

reserve. There has also been an agreement to lease entered into with the Responsible 

Trustees for Matata Parish Lot 6A Ahu Whenua Trust. This would cover the 

·proposed site of the Treatment Plant itself as well as the buffer and the access road. 

In terms of access to the LAF, the District Council as both the Applicant and District 

Consent Authority points to the deed of agreement to create an easement over that 

land, owned by R and S Robinson Family Trust. Tins deed is conditional on 

investigation of risk of contanlination and compensation in the event of 

contamination. 

[152] In their submission in reply the Applicant insists that the interest in the land 

is sufficient to remove the onus ins 171, because the unfulfilled conditions are for the 

benefit of the District Council and because the agreement to lease attached the final 

fmm oflease, so it cannot be argued that the form is not finalised. 

[153] The Applicant further submits that the work is not likely to have significant 

adverse effects and so they are not required to consider alternatives under s 171. h1 

the alternative, they submit that alternatives were extensively assessed and that the 

·. , .. consideration of alternatives has been more than adequate . 
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[154] The Regional Co1mcil submits that the project will not produce adverse 

effects and so the Applicant is not required to consider alternatives. In the altemative, 

they submit that the applicant has considered altematives. Their submissions do not 

address whether or not the Applicant has sufficient interest in the Lot to exclude the 

need to consider altematives. 

[155] The Komiti submits that the Applicant does not have sufficient interest in 

lm1d, pointing out that it is not a tenant and the lease is conditional on the NOR being 

confnmed. Fmihermore, the Komiti submits that there m·e likely adverse effects from 

the work. In reference to the Nelson Intermediate School v Transit New Zealantf3 

case, they submit that consideration of alternatives should be conducted em·ly in the 

process and should be considered by reference to expert evidei.1ce. The Komiti submit 

that the deed regarding the lease was only entered into in December of2014· and so at 

the time of the Independent Commissioners' Decision the Applicant did not have any 

interest in the land whatsoever. They submit that the consideration of alternatives was · 

not genuine and that the appraisal of sites was weighted to ensure a predetermined 

outcome. 

[156] The Ranpata Trust submits that the Applicant could not have reasonably 

excluded certain sites because of a high water table when they did not have a design 

yet for the Treatment Plant. Their submission is less concemed with the interest in 

Lot 6A and more with the consideration of alternative methods and the effect that 

those matters had on site selection. We are mindful that the Comi must look at the 

intended relationship between the two criteria that limit the obligation to consider 

alternatives Ullder s 171. Was it the intention that, to be excused fi:om the obligation, 

the requiring authority must possess both a sufficient interest in the land, and be able 

to show that there will not likely be significant adverse effects? Altematively; was the 

bar intended to be lower than that, with one or the other being sufficient to relieve the 

Requiring Authority of the obligation to consider altematives? 

[157] We note also the obiter comment in the Supreme Comi Environmental 

Defence Society Inc v King Salmon64 at paragraph [88], where the Court noted (in 

discussing the NZCPS): 

... Moreover the obligation in s8 to have regard to the principles of the 
Treaty of Waitangi... will have procedural as well as substantive 
implications, which decision makers must always have in mind, including· 
when giving effect to the NZCPS ... 

,'.·~-------

63 Nelson Intermediate School v Transit New Zealand [2004] ELRNZ 369 
"VOI4] NZRMA 195 
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[158] We agTee with Mr Enright that, when combined with the other citations 

given, and in light of the commentmy in McGuire v Hastings District Council,65 we 

should expect a rigorous and robust consideration of alternatives where Maori land 

(which is limited in this mea) has been selected. 

[159] This issue was considered by the Bomd of Inquiry into the Men's' Prison at 

Wiri. 66 In that case, counsel for Auckland Council and the Manurewa Local Bomd 

submitted: 

... that an obligation to consider alternatives arises where it is likely that 
the work will have a significant adverse effect on the environment, 
regardless of whether or not a requiring authority has the requisite interest 
in the land. 

67 

[160] Counsel for the Depmtment of Conections did not did not disagree and the 

Bomd accepted this as the conect interpretation of s 171. The consideration of 

alternatives is required if either of the pierequisites in s 171 (1 )(b )(i) and (ii) me met, 

not both. We agree with the Board's reasoning in that case and adopt it here. 

Is it likely that the work will have a significant adverse effect on the environment? 

[161] In considering this limb, the question mises as to whether likely significant 

adverse effects me to be measured before or after mitigation. 

[162] As is clem from other parts of this decision, the Court does not agree with 

the Applicant's submission that there me not likely to be potentially significant 

adverse environmental effects. This finding alone is enough to oblige the tenitorial 

authority to adequately consider alternatives. This makes the discussion of interest in 

the land sufficient to cmry out the works somewhat academic in nature, but given the 

role that the deed of lease has played in this proceeding the Court will tum to that 

question now. 

Is there interest in the land sufficient for undertaking the work? 

[163] At what point does an interest of a sufficient nature have to be acquired in 

order for it to excuse the requiring authority from the obligatio!). to consider 

alternatives? 
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[164] In this case tl1e Komiti submitted that, alfuough the parties may have been in 

negotiations at the time of fue Independent Commissioners' decision, there was no 

deed to lease yet and therefore no interest in laud. In fue Final Report and Decision 

of the Board of Inquiry into the Proposed Men's Correction Facility at Wiri the 

Board suggests fuat the consideration of altematives can be ongoing but typically it 

will be undertaken prior to the notification of the NOR.68 Therefore, if an interest in 

fue land is not acquired until after fue notice of requirement, it would not typically act 

to excuse the requiring authority from the obligation to consider alternatives. In this 

case fue deed was not signed until after fue NOR was notified and so would not have 

acted to relieve fue requiring authority of fueir obligation to consider alternatives. 

That being said, the willingness of the owner to enter into such a deed could be 

relevant to this site being chosen in preference to other alternative sites. 

[165] Regardless of findings on tllis point, potentially significant adverse effects 

would oblige fue tenitorial authority to adequately consider alternatives. Assuming 

fuere are such potentially significant adverse effects we go on· to consider the 

evaluation of alternatives. 

Alternative sites evaluation 

[166] In Queenstown Airport Cmporatiou Ltd v Queenstown Lakes District 

Councif9 at [18] Whata J set out what is required of an evaluation under s 171 (1 )(b) 

offueAct: 

[18] The Court observed that the central issue under s 171 (1 )(b), 
dealing with the assessment of alternatives, is whether QAC gave 
adequate consideration to alternative sites, routes or methods. The Court 
then adopted the principles stated in the final report and decision of the 
Board of Inquiry into the Upper North Island Grid Upgrade Project as 
follows: 
"a) the focus is on the process, not the outcome: whether the requiring 
authority has made sufficient investigations of alternatives to satisfy itself 
of the alternative proposed, rather than acting arbitrarily, or giving only 
cursory consideration to alternatives. Adequate consideration does not 
mean exhaustive or meticulous consideration. 
b) the question is not whether the best route, site or method has been 
chosen, nor whether there are more appropriate routes, sites or methods. 
c) that there may be routes, sites or methods which may be 
considered by some (including submitters) to be more suitable is 
irrelevant. 
d) the Act does not entrust to the decision-mal<er the policy function of 
deciding the most suitable site; the executive responsibility for selecting 
the site remains with the requiring authority . 

.. : , .. 

~ ".:· . ,, : 

. . .:.;~_.,Final Report and Decision of the Board of Inquiry into the Proposed Men's Correction Facility at 
Wiri, paragraph [140] 

69 [2013) NZHC 2347 

.. · J' 
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e) the Act does not require every alternative, however speculative, to 
have been fully considered; the requiring authority is not required to 
eliminate speculative alternatives or suppositious options." 

[167] When determining whether alternatives have been adequately considered, 

the question before the Court is narrow. In essence the question is whether or not the 

decision was reached arbitrarily. The Comi is limited to the process that the authority 

undertook, rather than whether or not all alternatives were considered and whether the 

outcome was the best option. The crite1ia applied in assessing altematives are policy 

matters, and therefore rightly a matter for the local authority process. 

[168] In Minhinnick v Minister of Corrections70 the Court had this to say about 

the requiring authority's choice to limit alternatives considered based on the natme of 

the property rights that they could acquire: 

[235] We find that consideration of properties for the corrections facility 
site was limited to those whose owners were willing sellers. Where the 
site suitability factors for a public work limit the range of possible 
alternatives, compulsory acquisition has sometimes to be considered. But 
the factors making a site suitable for the corrections facility are not so 
constraining. A requiring authority might then properly make a policy 
decision to exclude from consideration properties that would have to be 
taken compulsorily. The authority is accountable in the political arena for 
that policy. In such a case the Environment Court, whose role is restricted 
in the way mentioned in the preceding paragraph, should not substitute a 
policy of its own. 

[169] We have already quoted from both McGuire and King Salmon on the 

obligation to consider alternatives and Treaty of Waitangi obligations. Thus, while 

we acknowledge that the District Council should not exclude land from consideration 

simply because it is Maori land, the selection of Maori land brings with it the need for 

a robust and defmable selection procedme. 

Was the selection of Lot 6A arbitrary? 

[170] We had considerable difficulty in understanding the process used by the 

Applicant to assess alternative sites for treatment and disposal of treated wastewater. 

No overall smmnary of the process was provided, and we had to search for and 

navigate om way through many different documents, briefs of evidence and responses 

to questioning at the hearing before we were able to understand the process. We had 

particular difficulty in understanding who had overall responsibility for managing the 

70 A043/2004 
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process, fue timeline and sequencing of the process, the basis of ce1iain conclusions 

and decisions, and the reasons why certain ti1ings changed at pmiicular times. 

[171] It is clem· fi·om the evidence and ti1e suppmiing documentation presented to 

us fuat fue Applicant focused on a LAP as its preferred meti1od of returning treated 

wastewater to fue enviromnent. While we m-e not awm-e fuat there was an explicit 

decision by fue Applicant, it is col1111lon to all sites considered and in ti1e comparison 

of fue long list of options in Table 6.4 of the ABE (Page 157 of Volume 1 of fue 

col1111lon bundle) it is stated fuat Discharge to land is Ngiiti Rangitihi Iwi's preferred 

method as outlined in the Iwi Management Plan. 

[172] The Applicm1t's initial intention was fuat, where possible, the Treatment 

Plant should be located within or nem-by fue LAP. While we consider this to be a 

reasonable stm-ting point, tiris was not clem- to us from the evidence. Based on fue 

intent to co-locate fue Treatment Plant and LAP the Applicant used the slope of fue 

site, gronnd elevation and size of fue site as its criteria for its first broad assessment of 

potentially suitable sites. These m·e of obvious relevance for fue LAP, but of less 

relevance to a much smaller Treatment Plant if it was remote from the LAP. An 

outcome of this initial decision is ti1at fue criteria used to select fue Treatment Plant 

site may not be appropriate. 

[173] Based on fue Applicant's initial intention for co-location, fue information 

shown m1 Figure 7 of fue Map Book ( atiached here as Annexure B) is an adequate 

starting point for a site evaluation process wifu a LAP and Treatment Plmt on the 

sm-ne site or in close proximity to each oilier. As addressed by questions fi·om the 

Ccimi, the title on fue :figure which says it shows sites under consideration 20/08/2013 

is incorrect. The information on fue plan must have been available prior to the 

Extraordinm-y meeting offue Council on 20 May 2013, when it nnmrimonsly voted to 

proceed wifu a full reticulated wastewater system at Matata, and only a small nmnber 

of sites were nnder consideration by 20 August 2013. In short, fuose sites were 

identified on fue basis of co-location. However, we do not know who selected fuem 

and why certain sites were excluded. 

[174] Ms Krawczyk advised fuat fue Applicant decided not to proceed with 

analysis of sites which were not available. We m-e still lmclem- how fuat decision was 

reached. There is no evidence of my enquiry in relation to fue inclusion to several 

sites not owned by fue CounciL In pm-ticulm·, how site P was offered is a mystery 

r(lther fuan Q, R and S etc. 
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[175] Ms Krawczyk and !V!r Shaw obliquely suggested that the sites considered 

. were derived from a map of over 40 sites attached as Annexure lB. Yet nowhere in 

the evidence or the voluminous records can we fmd how these 40 sites were 

identified, or how the short list of 4 sites considered by URS was reached. Moreover, 

that shmilist of sites did NOT include Lot 6A 

[176] We found that in addition to Sites A, 8, Wand X, site C was listed as being 

under consideration in the repmi considered by the Council at its meeting of 20 May 

2013. However, this was not can·ied tbrough to subsequent documents or refen:ed to 

in evidence. When the Council instructed URS to undertake a more detailed 

constraints analysis of the four initially shmilisted sites, it included Site P as a site to 

be considered as a potential Treatment Plant site, but not for a LAF. We have seen no 

information on the ptocess used or the reasons why P was included. N eve1iheless, 

site P was included in an assessment undertaken by URS New Zeland Ltd CURS) to 

identify any obvious fatal flaws with the sites from a land use and natural bazards 

perspective only. 

Alternative sites for the waste Treatment Plant 

[177] We are left then with a significant issue raised by the Komiti about the 

selection of Lot 6A for the Treatment Plant only. The ABE produced to the Comi 

makes several statements at 6.5 in relation to treatment and disposal options. Firstly, 

the options list identifies treatment in a packaged Treatment Plant and LAF in a 

location close to Matata. That gives the impression that the Treatment Plant and LAF 

site were to be co-located. Paragraph 6.5 goes on to say a desktop study was carried 

out using Geographic Information System (GIS) infon:nation to prepare a long-list of 

possible local land disposal sites as shown in figme 6(2). The criteria used to identifY 

these sites were the slope of the site, ground elevation, and the size of the site. 

[178] Following the GIS analysis, the red-hatched sites shown on Annexure B 

were selected for further evaluation for treatment and disposal locations. There is no 

doub,t in om mind that, in this part of the ABE, there is a conflation of the issue of a 

disposal (LAF) _site with a Treatment Plant. Given the use of the singular earlier, the 

GIS evaluation considered only a single site to co-locate both the Treatment Plant and 

LAF. Fom sites were identified including that where the LAF is now proposed (sites 

A, W, X, and 8) but not site G (Lot 6A). In fact the table of the long-list options 

. assessment relied on only five sites: 

. ·. r . :. :·:. _.· ,",. 
_,.·· ,'. .· 
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(a) Sites A and C; 

(b) the westem inland sites, shown on Anllllexmre JB:, as W and X; one situated 

near Waitepurn Stream, the other in a more southerly position near the 

escarpment; 

(c) site 8, the westem dune Recreation Reserve (westem reserve site) which in 

fact encompasses the LAF area within it. 

[179] Paragraph 6.6 of the AEE provides different infonnation again, and notes 

that following the assessment of the long list options in section 6.5 above, the 

following sites were shortlisted for further consideration 

[180] These are: 

(a) five potential sites for the Treatment Plant- A, G, W, X and the western 

reserve site denoted as site 8; 

(b) four potential sites for the Application Field - A, W, X, or the western 

reserve site denoted as site 8. 

[181] We have concluded that the statement is factually incorrect and misleading 

for the following reasons: 

(a) Site G was not in the long list options in paragraph 6.5, nor is Site P. Both 

were added later. 

(b) Figure 6.2 shows only A, W, X and 8. 

(c) The list referred to in AEE 6.6 is the shortlist, not the long list of sites. 

[182] The Council subsequently instructed URS to undertake additional risk 

assessment work. A URS memorandum dated 6 September 2013 was prepared at the 

request of Council to further develop the register for the technical, constructability, 

operability and cost risk criteria in addition to the natural hazard risks previously 

covered. As part of this forther assessment, site P was dropped as a potential site and 

Site G added. This memorandum addressed a constraints analysis of sites A, 8, W 

and X and Site G, including Site G for both a Treatment Plant and a LAF. 

[183] The GIS analysis undertaken is tabulated in Table 6. 7 of the AEE. Site G 

(Lot 6A) was identified as having the lowest risk score and the lowest weighted 

eriteria score, slightly lower than site 8 (the LAF site). 
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[184] . We were advised by Mr Shaw71 and Ms Krawczyk that Site P was ch·opped 

after WDC engineers undertook a site visit, which confirmed the site was low lying 

and therefore prone to flooding. 

[185] The inclusion of Site G (Lot 6A) occurred sometime between the dates of 

the two URS reports, beiweeri 17 Ilme and 16 September. We understand this came 

about as a result of a meeting between the Council and JVIr Anthony Olsen in his 

capacity as CEO ofNgati Rangitihi on 17 July 2013 when Mr Olsen indicated use of 

Site G (Lot 6A) might be possible. 

[186] There is no explanation within the AEE as to how site G (Lot 6A) was 

substituted for site P, and the evidence of the witnesses was singulmly silent on this 

issue. Niether was in the original list and the inclusion of either is a mystery. 

Nevertheless, docuroents buried in the four voluroes of docuroents provided to this 

Court do elucidate this issue further. The URS report prepmed on 17 June 2013 and 

disclosed in the second voluroe of docuroents at page 571, indicates that the GIS 

constraints analysis undertalcen by URS was limited by instmction to an inspection of 

five sites for Treatment Plant; A, P, W, X and 8; and four sites for a disposal field; 

A,W,X and 8. Importantly, site P identified in that report appems to be a different 

site to site C identified in the AEE. Curiously, site P was selected as the preferred site 

after the first GIS analysis but removed by August. The reason for the inclusion of P 

later, and the exclusion of all the other sites from A- Z and 1-12, was not explained. 

[187] Mr Emight questioned Ms Krawczyk closely regmding these issues. It 

appems that at least one of W or X was Maori-owned freehold land. She 

acknowledged that other plans and notifications to the public prior to September 2013 

had indicated other sites, and there was no mention of the property in the vicinity of 

site G. She described the green meas in Annexure B as based upon land contours, 

steepness and very general information. Nevertheless she was able to give no insight 

as to who made that selection and why sites C, G and P were chosen. It is very cleaJ 

from her answer to a question that G was included after July 2013, after a preliminmy 

discussion with Mr Olsen. 

[188] In answer to a question from the Court, Ms Krawczyk con:fumed· that there 

is not docuroentation to establish why C was removed from the July report and P 

substituted (see page 61 of the Transcript). From this we have concluded, and we 

. understand that Ms Krawczyk acknowledged, that there was no overall constraints 

71 Jl1r Shaw, Evidence-in-chief, paragraph [27] 
; .: . . 
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analysis and URS was simply asked to comparatively evaluate five identified 

prope1iies. They did so and were then asked in August to substitute site <G for site P, 

when P at that time was the most preferr-ed option for a Treatment Plant. 

[189] Accordingly, :fi.·om this we conclude as facts: 

(a) There was no overall comparative analysis of the sites identified in 

Annexure B through any robust selection process. We are not satisfied 

the original map identified sites for a Treatment Plaut only, as opposed to a 

combined site. 

(b) The Cotmcil officers confirmed that no general enquiries as to availability 

of land were made. Accordingly the availability of the sites was not tested 

and carmot be claimed as a valid site selection criterion. 

(c) There was no comparison between site P, the preferr-ed site selected in 

round one, with site <G, which was substituted for P and became the 

prefened site in phase 2 August 2013. 

[190] The exclusion of P and the inclusion of <G appear to be unrelated to any 

explicit analysis. We were not assisted by the evidence of Mr Shaw who stated that 

the long list of sites was selected on the basis of three GIS criteria; slope, ground 

elevation and size of site. He then says that in May 2013 A, C, V, W, X andY were 

visited. Again, there is no explanation as to why other sites were omitted, for 

exmple C is not identified in the initial repmi. He then goes on to say that five 

potential sites were selected. The only explanation contained in paragraph [27] of his 

evidence is that, between phase 1 and phase 2, the applicant unde1iook a visit to site P 

and confmned that the site was low-lying and therefore prone to flooding. 

[191] Curiously, the phase 1 repmi produced by DRS explicitly considered the 

question of flood hazard, and at page 587 of Volume 2 of the produced documents, as 

pati of the appendix AI of the GIS layers, site P is shown to be unaffected by the 

flood extent in 2004. Even more interesting is the fact that Lots 6A (site G) and 7 A 

(site J) are identified in that GIS constraints analysis as being Maori laud (Lot 6A) 

and Maori reservation (Lot 7 A) but this is given no particular attention in the overall 

constraints analysis . 

. . [192] Fmihermore, contour maps produced to the Court, although not fully 

· · · encompassing Area P, seemed to show it varying between 2-4 metres in height, 

· · . compared with smrounding land contour of around 1 . 
. . _, 
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[193] We cannot help but observe that of the 4 sites originally short listed by the 

Applicant (A, W, X and 8): 

(a) Site A is a welllmown historical site of cultural significance. 

(b) Two, W and X, are in areas of debris flow reach. 

(c) Site 8 is subject to Tsunami risk. 

These matters should have been considered in preparing the original short list. 

Was there a proper consideration of alternative sites? 

[194] In practical terms the question for this Comi is whether the Council properly 

considered alternative sites for a Treatment Plant. It is quite clear that initial rep01is 

were based upon the co-location of the Treatment Plant with the LAF. There is no 

transparency whatsoever as to how the Council carne to identify site G, or in fact site 

P, for a Treatment Plant. 

[195] There was no general robust comparative analysis of sites, and in fact G was 

substituted for P again on the instruction of the Council. Looking at the relevant case 

law as discussed in Minhinnick v Minister of Corrections72 whether the Council has 

acted in an arbitrary or cursory way, or in Takemore. Trustees73 satisfactory or 

sufficient consideration of altematives, we have concluded as a fact that there was not 

a proper consideration of altemative sites for a Treatment Plant. In the evidence 

before us that selection process appears to have been cursory and arbitrary. 

[196] At an earlier time when altematives were being considered, co-location of 

both the Treatment Plant and the LAF were clearly the focus. It- appears the Council 

may have entered into the evaluation process with that in ruind for site 8. How P was 

substituted for C in that instruction to DRS is a mystery, as is its replacement with site 

G. There is a failure in the later report to properly identify the land as Maori land, 

and it is identified as private land, notwithstanding that the earlier report clearly 

identified it as Maori land with a Maori Reservation next to it. 

[197] In Queenstown Airporr14 Whata J indicated that the greater the impact on 

private land, the more careful the assessment of altemative sites not affecting private 

72 A43/04 
73 W23/02 
74 [2013] NZHC 2347, paragraph [121] WataJ 
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land will need to be. This must be said to be pariicularly of moment when tbe land 

identified is Maori freehold land adjacent to a Maori reservation. In those 

cil:cumstances we consider tbat the Privy Council's discussion in McGuire v Hastings 

District Cowicil becomes of pariicular· imp01iance. Even if such an exarnination 

needs to be no more robust tban tbat for ordinary fi·eehold land, there is no doubt in 

our minds that in tllis case tbere was a cmsory and ar·bitrary selection of site G, based 

apparently upon an indication from the Trustee tbat tbe site would be available for 

lease. 

[198] We have already identified tbat tbe Cotmcil might properly reject a site 

because of difficulties with acquisition, or compulsory pmchase in par·ticular· 

circumstances. There was no evidence given to us tl1at Site P had become 

unavailable, or tbat many of otber sites identified as A to Z or ]. to 12 were 

tmavailable for whatever reason. Dming tl1e comse of tllis hearing l'v1r Burt advised 

the Comt tbat Lots 10-12 were cunently on tbe market for sale. According to Mr Burt 

this is on higher land, back from the innnediate fore-dune area. 

[199] It is clear :fi.·om the GIS constraints analysis overlay tbat this land was Maori 

lmd and was next to a Maori reservation (in terms oftbat overlay). In tbe absence of 

my proper explmation as to how the sites identified on Annexure B were narrowed 

down to tbe five tl1e subject of tbe original investigation, or the substitution of G for 

P, tbere is no clear- evidence before us as to my robust or cleaT consideration of 

alternative sites prior to tbe decision to notify the Treatment Plant activity on Lot 6A 

by way of designation. 

Conclusions on alternative sites 

[200] Ms Hamm's prilnary position was tbat, whether or not tbese alternatives 

were considered is irrelevant as tbere was no obligation under sl71 to do so. We have 

already discussed this matter in brief terms. Given our factual conclusions, a few 

things to us me clear·: 

(a) there was not a robust and contestable consideration of alternatives, 

especially for a standalone Treatment Plant, and site G (Lot 6A) was 

substituted at a late stage, 

(b) it was already identified as subject to constraints relating to Maori land; 

and 
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(c) at the time of the preparation of the application for consent, the Applicant 

acknowledged the potential for significant odour issues, and proposed that 

the relevant activities would be entirely covered and fully ventilated, 

through a biofilter system. There was still clearly potential for significant 

adverse effects and thus an odour management plan was proposed 

[201] We discuss the question of odour effects later, buts 171(1)(b)(ii) uses the 

wording of significant adverse effects. Tbis wording conld either mean before or after 

mitigation conditions are applied. If before, then the evidence was clear that odour 

was a potentially significant adverse effect. If it is to be assessed after all mitigation 

are applied then there is a difficulty in knowing at the time of the application whether 

alternatives need to be considered. The judgement as to whether the conditions 

adequately address the effect, so that they are no longer significant, will always be 

assessed by the consent authority after the evaluation of alternatives has occurred. 

Thus it wonld vitiate the requirement to consider alternatives. Given that effects 

include potential effects, we have concluded that the obligation arose in this case in 

respect of the Treatment Plant and the LAF to consider alternatives prior to seeking 

consent. Whilst tills seems to have occurred for the most part in respect of the LAF 

site (cultural issues being an obvious point for fmther discussion below), the late 

substitution of site G (Lot 6A) and the exclusion of the majority of alternative sites 

leads to a considerable issue for the Applicant in relation to the Treatment Plant. 

Do the reports as a whole show adequate consideration of alternatives? 

[202] Clearly, as we have already noted, ongoing consideration of alternatives can 

occur, but in circumstances where that might lead to the selection of another site, as in 

tills case, it does not appear that the process that the Applicant adopted is curable 

before tills Court. 

[203] We have care:fully considered whether, if the matter is looked at on a holistic 

basis, we can conclude that there has been adequate consideration of alternative sites, 

even if not in a well-documented fashion. Various sites have been considered and 

excluded, including areas within the township, site A being the District Council 

reserve at the western end of Matata, and for a Treatment Plant at site 8. We also 

need to keep in mind that the District Council has also acquired an interest in Lot 6A 

since the time of the notification, and thus wonld be able to undertake the works on 

the basis of resource consent. However, we are still left with only a limited 

understanding of why Lot 6A was chosen over any of the possible alternatives. Thus 
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we :find overall that the review of alternatives was cursory and the site selection was 

arbitrary. 

Treaty principles when using Maori land 

[204] Mr Emight contended that, because the Applicant and I or the Consent 

Authority delegated the consultation process to the Trustees of Lot 6A, they did not 

adequately consult with the owners. As a result of this inadequate consultation 

process, Mr Emight submitted that the District Council was not in a position to 

adequately have regard to the principles of the Treaty of Waitangi, particularly the 

principle of partnership. The District Council thus breached the principles of the 

Treaty, which m:e refened to ins 8 of the Act and in the NOR application objectives?5 

This submission appears to relate to both its role as the Applicant and the Consent 

Autl1ority. 

[205] Mr Emight also refened to the principle of rangatiratanga which together 

witl1 the principle of pa:tinership raise the followi11g duties: 

(a) To be well infonned; 

(b) To actively protect lands and taonga; 

(c) To act with the upmost good faith a:t1d reasonableness; and 

(d) To promote Maori development. 

[206] Considerable evidence was tl1en given in relation to the effects on the 

beneficial owners and others in respect of the potential establishment of Papakainga 

on Lot 6A. For cunent purposes, the evidence was overwhehning, and uncontested, 

that it had always been intended that one day community facilities and Papakainga 

housing would be constructed on Lot 6A. 

[207] However, despite inqu:ll·y by some beneficial owners around 15 yea:t·s ago no 

construction has resulted. We also understand that the land has been moribund, given 

that it is leased to Mr Burt (a neighbom) for the cost of the rate payments and thus has 

no retunl to the Trustees or beneficial owners. The position of the Trustees is that by 

entering into the agreement to lease this land they not only release a sum of money, 

which can be used in respect of the property, but also provide essential irrfrastructural 

_:·; ~<:cilities at no cost to the Trustees or the beneficial owners. Thus there is a difference 

15 1\.pplication, common bundle, Vall, Tab 1, page 103 & 104 
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between the Trustees and the beneficial owners as to whether or not the placement of 

the wastewater Treatment Plant on this site will enable or disable the establishment of 

Papakainga housing. 

[208] In addition to that, the Komiti and the Raupatu Trust identified issues in 

relation to both odour and visual impact, which they say are significant and are not 

adequately addressed by the proposed conditions. We consider these matters below in 

more detail. 

[209] In our view, if regard had been given to the principles of the Treaty of 

W aitangi, and in particular the duty of active protection· of taonga (in this case Maori 

land) a more fulsome process, including identifying the full history of these blocks, 

should have identified the cultural and Treaty constraints associated with Lot 6A. 

This was not done to any transparent degree, as we have had to piece this history 

together ourselves from the evidence. 

[210] The issue is highlighted in King Salmon where the Supreme Court stated 

that the obligation in s 8 will have procedural as well as substantive implications, 

which decision-makers must always have in mind.76 As we noted above, we consider 

that all that was done in terms of consultation with the owners was reasonable and or 

cured by this appeal process. 

[211] What is not clear to us is why the Applicant, knowing the land was Maori 

land situated next to a Maori reservation, did not undertake a more review of its site 

selection process, given that even on its own matrix the site had cultural constraints. 

Thus we agree that the approach to site selection adopted by the Applicant raises 

issues regarding s 8 in failing to adequately consider the cultural constraints and 

Treaty principles. 

The RMA provisions in relation to the Application 

[212] In relation to the applications for regional consents, these are discretionary 

and s 1 04 guides their consideration: 

104 Consideration of applications 
(1) When considering an application for a resource consent and any 

submissions received, the consent authority must, subject to Part 2, 
have regard to-

76 Environment Defence Society Inc v The New Zealand King Salmon Company Ltd [2014] NZSC 
: ;!8 
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(a) any actual and potential effects on the environment of allowing 
the activity; and 

(b) any relevant provisions of-
(i) a national environmental standard: 
(ii) other regulations: 
(iii) a national policy statement: 
(iv) a New Zealand coastal policy statement: 
(v) a regional policy statement or proposed regional policy 

statement: 
(vi) a plan or proposed plan; and 

(c) any other matter the consent authority considers relevant and 
reasonably necessary to determine the application. 

[213] Tbis will be the focus of consideration of resource consents for both sites. 

[214] In relation to the discharge to land consents at the LAF, s105 and 107 are 

also relevant: 

1 05 Matters relevant to certain applications 
(1) If an application is for a discharge permit or coastal permit to do 

something that would contravene section 15 or section 158, the 
consent authority must, in addition to the matters in section 104(1), 
have regard to-
( a) the nature of the discharge and the sensitivity of the receiving 

environment to adverse effects; and 
(b) the applicant's reasons for the proposed choice; and 
(c) any possible alternative methods of discharge, including 

discharge into any other receiving environment 
(2) If an application is for a resource consent for a reclamation, the 

consent authority must, in addition to the matters in section 104(1), 
consider whether an esplanade reserve or esplanade strip is 
appropriate and, if so, impose a condition under section 108(2)(g) 
on the resource consent 

107 Restriction on grant of certain discharge permits 
(1) Except as provided in subsection (2), a consent authority shall not 

grant a discharge permit or a coastal permit to do something that 
would otherwise contravene section 15 or section 15A allowing
( a) the discharge of a contaminant or water into water; or 
(b) a discharge of a contaminant onto or into land in circumstances 

which may result in that contaminant (or any other contaminant 
emanating as a result of natural processes from that 
contaminant) entering water; or 

(ba) the dumping in the coastal marine area from any ship, aircraft, 
or offshore installation of any waste or other matter that is a 
contaminant,-

if, after reasonable mixing, the contaminant or water discharged 
(either by itself or in combination with the same, similar, or other 
contaminants or water), is likely to give rise to all or any of the 
following effects in the receiving waters: 
(c) the production of any conspicuous oil or grease films, scums or 

foams, or floatable or suspended materials: 
(d) any conspicuous change in the colour or visual clarity: 
(e) any emission .of objectionable odour: 
(f) the rendering of fresh water unsuitable for consumption by farm 

animals: 
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(g) any significant adverse effects on aquatic life. 
(2). A consent authority may grant a discharge permit or a coastal 

permit to do something that would otherwise contravene section 15 
or section 15A that may allow any of the effects described in 
subsection (1) if it is satisfied-
(a) that exceptional circumstances justify the granting of the 

permit; or 
(b) that the discharge is of a temporary nature; or 
(c) that the discharge is associated with necessary maintenance 

work-
and that it is consistent with the purpose of this Act to do so. 

(3) In addition to any other conditions imposed under this Act, a 
discharge permit or coastal permit may include conditions requiring 
the holder of the permit to undertake such works in such stages 
throughout the term of the permit as will ensure that upon the expiry 
of the permit the holder can meet the requirements of subsection 
(1) and of any relevant regional rules. 

[215] These provisions were not the focus of the parties' cases, and many aspects 

are subsumed within our broader discussion of effects and the relevant plans. 

However, both sections are mandatory and require us to evaluate the matters in 

105(1)(a) to (c). As will be seen, the receiving environment includes the nearby 

surface drains, the ORC and the Tarawera River, as well as the coastal outlet and 

foreshore. We also discuss potential environmental offsets, including riparian 

planting, wetland creation and retrieval of land for dairying. 

[216] However, we do not consider that any party was suggesting that any of the 

criterion s 107 (1 )(c) to (g) was likely in relation to the LAF. It appears that the 

Applicant may have assumed that compliance with the s 107(l)(c) to (g) criteria 

meant s105 was not relevant. There is no basis for that assumption, and although we 

accept the application at the LAF does not give rise to concerns under s 107, it still 

requires assessment under sl04 and s105 for the discharge to land where it makes its 

way into water under s15(1)(b). 

[217] There is no discharge of contaminants to land or water from the Treatment 

Plant, and accordingly sl 07 does not apply. 

[218] Section 171 provides: 

. ... . 

171 Recommendation by territorial authority 

(1) When considering a requirement and any submissions received, a 
territorial authority must, subject to Part 2, consider the effects on 
the environment of allowing the requirement, having particular 
regard to-
( a) any relevant provisions of-

(i) a national policy statement: 
(ii) a New Zealand coastal policy statement: 
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(iii) a regional policy statement or proposed regional policy 
statement: 

(iv) a plan or proposed plan; and 
(b) whether adequate consideration has been given to alternative 

sites, routes, or methods of undertaking the work if-
(i) the requiring authority does not have an interest in the 

land sufficient for undertaking the worl<; or 
(ii) it is likely that the work will have a significant adverse 

effect on the environment; and 
(c) whether the work and designation are reasonably necessary 

for achieving the objectives of the requiring authority for which 
the designation is sought; and 

(d) any other matter the territorial authority considers reasonably 
necessary in order to make a recommendation on the requirement. 

(2) The territorial aut11ority may recommend to the requiring authority 
that it-

. (a) confirm the requirement: 
(b) modify the requirement: 
(c) impose conditions: 
(d) withdraw the requirement. 

(3) The territorial authority must give reasons for its recommendation 
under subsection (2). 

[219] This section requires us to consider effects having particular rega1·d to a 

munber of matters. In pa1iicular, s 171 (1 )(b) seems to require us to consider these 

matters in relation to effects. In relation to odour, tllis requires the Comi to not only 

consider odour as an effect under s 104 in relation to the Regional Air Disch8l'ge 

Consent, but whether the adequate consideration of alternatives has led to any effects 

in mspect of the designation. 

[220] Imp01iantly, both the discretionary applications and designation 

consideration is subject to Part 2 of the Act. Furthermore, both must consider the 

effects of the activity. We conclude nothing tums on the use of actual or potential 

effects in sl04 compa1·ed to effects in sl71. The s 3 definition of effects includes 

actual or potential effects, and accordingly is redundant in sl04. 

Reasonable necessity 

[221] A corolla1·y to alternatives in relation to the designation is s 171(1)(c) -

whether the designation is reasonably necessary to achieve the objectives of the work. 

Given the stated overall project objective was stated in 2.1.5.1 of the AEE as: 

Overall Project Objective 
To work in partnership with the community and Tangata Whenua to 
achieve a sustainable, long term solution for the collection, treatment and 
disposal of Matata's wastewater. The solution shall achieve a high level of 
public health protection, safeguard the life-supporting capacity of natural 
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resources, be the best practicable option, and meet the following 
objectives. 

[222] Although referred to in the notice as 8.17 of the A.E.E this refers back to 

2.1.5.1. 

[223] The objectives are as follows: 

Environmental Objectives 

o To provide the natural character, indigenous biodiversity and visual 
amenity of the coastal environment. 

o To ensure that the water quality of the Tarawera River is not degraded 
through the land application of treated wastewater. 

e To enable the appropriate disposal of treated wastewater by land 
application rather than discharge to coastal waters. 

o To ensure that the visual impact on the environment of the 
Wastewater Treatment Plant and Land Application Field is minimised. 

" To ensure a high level of compliance with recreational, ecological and 
water quality standards and guidelines, and Regional and District 
Planning requirements. · 

a To promote the efficient use and development of natural and physical 
resources, and if appropriate the sustainable reuse of wastewater 
products. 

" To avoid, remedy or mitigate significant adverse effects on natural and 
physical environments including communities within those 
environments. 

Social Objectives 

" To ensure that the Matata Wastewater Scheme achieves the greatest 
practicable protection of public health. 

" To ensure the Matata Wastewater Treatment Scheme supports 
development and growth while continuing to meet the needs of 
existing residents and wider community including their recreation 
activities in the area. 

" To work in partnership with the community, Project Control Group and 
key stakeholders to achieve a good understanding of the Matata 
Wastewater Consents Project, so as to enable genuine and effective 
consultation 

s To achieve more sustainable wastewater management for the Matata 
Community. 

Economic Objectives 

o To maximise the cost effective use of the Ministry of Health 
subsidy and BoPRC grant. 

o To provide an economically sustainable future Wastewater 
Scheme which will match the anticipated growth in the area, -i.e. 
affordable for both the existing and growth communities and 
businesses now and in the future. 

o To promote outcomes that ensure sufficient flexibility to adopt 
appropriate technology and more sustainable solutions in the 
future, including treated wastewater reuse, where they provide 
more effective solutions. 
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o To apply appropriate technology that will protect public health and 
meet environmental standards and tangata whenua and 
community aspirations while achieving lowest whole of life costs. 

o To meet t11e current and future needs of the community in a way 
that is most cost effective for households and businesses, as 
required by the LGA 

Tangata Whenua Cultural Objectives further being developed in 
consultation associated with Cultural Impact Assessment (CIA) 

o To recognise and provide for tangata whenua as l<aitiaki. 
o To worl< in partnership with tangata whenua to share knowledge 

and achieve a good understanding of this Project, so as to enable 
genuine and effective consultation, engagement and participation. 

Technical Objectives 
o To promote outcomes that ensure sufficient flexibility to adopt new 

appropriate technology and more sustainable solutions in the 
future, including treated wastewater reuse where that provides 
more effective solutions. 

o To provide a Scheme that can be maintained and efficiently 
operated to best practice standards. 

[224] In pmiicular we note that the Tangata Whenua Objective includes enabling 

genuine and effective consultation. 

[225] These objectives were not so much disputed m description but their 

realisation. It was m·gned: 

(a) There was not a pminership with tangata whenua. The use of this land was 

not appropriate or in accordance with pminership principles. 

(b) No evidence of public health protection, at least in a quantifiable way. 

Odour from the Treatment Plant was a public health issue. 

(c) The Treatment Plaut did not sustain the Papalcainga potential of Lot 6A or 

Lot 7 A. The LAF did not mention the existing water quality of the ORC. 

(d) There was no genuine effective consultation with the beneficial owners of 

Lot 6A or Lot 7 A. 

(e) :tvrr Hm-ris was of the view that septic taulcs remained the best practicable 

option for waste treatment at Matata. 

[226] In short, the Komiti contended that there was no reasonable need to place 

this Treatment Plant on Lot 6A, pmiicularly if it had the adverse effects contended. 

Thus, this argnment turns on a connection between alternatives and effects. This is a 

substantive or evaluative test reasonable, involving questions of appropriateness aud 

balance relevant to our overall evaluation lmder Pmi 2 . 
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[227] We now tum to consider the Treatment Plant and its effects. 

The Wastewater Treatment Plant Application and JLot 6A 

[228] The Wastewater Scheme consists of three main components, namely: 

(a) Individual property low pressure grinder pump systems (LPGP) and 

the pressure sewer collection and wastewater conveyance system. 

(b) The wastewater treatment system and conveyance to the LAF. 

(c) The treated wastewater LAF. 

[229] Each properly, including dwellings, businesses, the camp ground and marae 

will have its own Grinder Pump system. This consists of an on-site polyethylene or 

fibreglass chamber with a single grinder pump in it, a piped connection from the 

house, a small diameter pumping main to the street and various valves and electrical 

. controls. Chambers are. constructed mainly below ground, with the top of the access 

lid typically lOOnun above ground, and provide a minimum of 24 hours storage. 

System design provides very limited opportunity for stormwater to enter the system, 

which reduces peale flows to the Treatment Plant. The Grinder Pumps will have no 

discernible odour. 

[230] The Council will construct and own the Grinder Pumps, and be responsible 

for system operation and maintenance, including pump replacement. Electricity costs 

will be the responsibility of the property owner and the Applicant's consumption 

expected in the range of $20.00-$50.00 a year for individual households. Owners will 

be responsible for monitoring system alarms and for any system misuse or wilful 

damage. 

[231] From the property boundaries, ground up wastewater will be conveyed to 

the Treatment Plant by 50 to lOOnun welded polyethylene pipes and no booster 

pumping is expected to be required. 

[232] The Treatment Plant will be located as shown on Annexure C. It will be 

designed and constructed under a design, build and operate contract to meet 

performance standards specified- by the Applicant and the conditions of any 

. ; . · ·· .. · designations and resource consents granted. The Treatment Plant will be provided in 
.···· ., two stages to serve an ultimate population of approximately 2,200. It will be designed 

· · ·, for biological nitrogen removal and with the provision to add additional treatment to 
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meet more stringent nuh·ient removal requirements, and to provide UV disinfection to 

improve bacterial and virus removal, if shown to be necessmy in the fu11.u·e. 

[233] Key components of the Treatment Plm1t will be: 

o An inlet storage tank or basin to mm1age flows into the Treatment Plant, 

which provides flexibility to store flows for a maximum of two hours in 

the event of a localised power failure at the Treatment Plant, or other 

emergency; 

o An inlet works to remove grit and large solids, with facilities to store and 

take solid materials off site; 

o A biological treatment stage followed by settling to remove sludge solids; 

o An aerated sludge storage tmllc; 

• A sludge dewatering facility, with dewatered sludge transported in sealed 

containers to Kawerau; 
' 

o A fllter to remove fmer solids from the treated wastewater prior to 

dischmge to the LAF; 

o Two treated wastewater holding ponds, one of which could be used to 

store pmiially treated wastewater in an emergency; 

• A range of.mechauical, electrical and flow metering equipment, including 

pwnps and provision to connect and/or install standby power generation; 

and 

• A treated wastewater pumping station and an approximately four-kilometre 

long and approximately 150mm-dimneter treated wastewater pipeline to 

1heLAF. 

[234] The Treatment Plant will be fully covered and air extracted a11d treated in 

bio filters. 

[235] A 20 meter buffer mea will be provided m·onnd the Treatment Plant. 

[236] Access to the Treatment Plant will be via a designated road from the 

existing Maori road. 

[237] Approximately 1 0,000m3 of earthworks will be required to construct the 

Treatment Plant and access road from Thornton Road to tl1e Treatment Plant. As the 
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design of the works has not been completed, the actual quantity of earthworks is not 

known, meaning that any necessary resource consents will need to be applied for at a 

later time. 

The physical features of Lot 6A and the locality 

[238] As we noted already earlier in this Decision, the Ta:rawera and Rangitaiki 

Rivers originally flowed past Matata and exited in the area now known as Clem Elliot 

Drive at the western end of town. Subsequent to the creation of the Cuts and the 

Rangitaiki Drainage Scheme, the Matata reach of the river has been closed off, even 

from the Tarawera. Now, through recent remedial work for the debris flow, it is part 

of a lagoon system and wetland from the Awateririki Stream towards the Tarawera 

from which it is cut off. This has meant that the Lot 6A site itself gives the 

impression of being sand dune near the foreshore, whereas in fact it is landward of the 

now-Matata Lagoon, with another fore-dune beyond that to the north that fronts the 

sea. We attach an overhead photograph of the site with the T:reatrnent Plant identified

on it Annexure C. 

[239] State Highway 2 has been constructed on the edge of the lagoon, and Lot 6A 

rises sharply from that road (which is around 3m above sea level (ASL)) to a peale of 

13m ASL. Behind those pealcs the area flattens out into a relatively even area for 

around lOOm before dropping down an escarpment around 2-4m to the back part of 

Lot 6A which is app:roxirnately 8-1 Om ASL. The rolling sand dunes in the front half 

of Lot 6A are contrasted to the more regular agricultural land at the rear of Lot 6A. 

[240] This dune formation carries on from Matata Township itself and the 

Rangitihi Marae and U:rupa are built on the same fore-dune complex and ove:rlook the 

rear of Lot 6A. The f01mation continues through the Burt land, Lot 6A and Lot 7 A 

and then further to the east to the Tarawera River. Behind this dune formation the 

land drops and is then undulating, regular farmland. It appears to be the edge of the 

Rangitaiki Swamp in this vicinity. This land is still somewhat higher than other 

portions of the plain, which seem to be closer to 1-3m than 6m, according to contour 

data. The Tarawera River and Cut is over a ldlometre to the east, and none of the 

other streams in the area appear to flow through Lot 6A. None of the site is within the 

flood plain, and we understand that the water table is in general at around less than 2m 

"' ·. ASL, and thus well below the level of this property. 

'··. 
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[241] Lot 6A itself is a baTe site, in pastoral giasses, and shows signs of being 

irregnlaTly gmzed. It is fenced, but beyond this there is little in the way of 

improvement, trees or other features to the property. To the immediate west is a 

fenced strip of land, which we have identified as the Maori roadway. Beyond that is 

lm1d belonging to the Burts, which looks very similm· to the subject site and is farmed 

in the smne way. Behind 6A is further land owned by Mr Burt and fm-med. Although 

somewhat slightly lower-lying than the subject site, it still appea1·s to be above the 

water table and highly productive land. The smne can be said of the land to the east of 

the site; including the a1·ea where Mr Burt has a milking shed, bm·ns a11d fa1m housing. 

[242] To the noTth of this fronting the State Highway next to Lot 6A, is Lot 7 A. 

The Oniao Mm-ae, which is in fairly poor condition showing little sign of use. There 

is a house on the eastern side of tllis prope1iy accessed, as fa1· as we Call see, JJ:om tl1e 

Burt's ta11l<er tTack. There are subdivided properties and housing fmiher to the east on 

the top of the dune ridge OVerlooking the lagoon ana towm-ds the riVeT. 

[243] Altl1ough State Highway 2 in this vicinity is open road, the noise on Lot 6A 

is signiDcantly attenuated by the initial dune height, a11d is not noticeable from the 

rear of the site, at least at the time we were visiting. There m-e significant views :fi·om 

Lots 7 A and 6A towards the south, pmticu!a1·ly towa1·ds Mt Edgecumbe (Piitaualci) 

and the hills around Matata. Nevertheless there are partial sea views from the dune 

ridge on the :fi·ont of both lots, and it is appa1·ent tl1at other houses on this ridge have 

been built to talce full benefit of the sea, lagoon and river views. The dune ridge 

prevents n01iherly views from the rear of Lots 6A and 7 A. 

[244] Beyond the State Highway, which provides in a broad sense access to these 

properties, there seems to be little in the way of council infrastructure. It is unclear 

whether there is water supply, but there is clem·ly no wastewater treatment to the 

prope1iies beyond the town boundary. The access to the site from State Highway 2 

directly does seem problematic, given that it is a 1 OOlan/h zone and there are very 

steep rises onto the property. Currently there is no vehicular access directly to Lot 

6A, and Lot 7A uses an oblique a11gle to the State Highway - Thornton Road. 

Improvements to the state highway, to widen it to allow a pull-off a1·ea and to turn into 

site, are lilcely to be required. 

[245] The Maori roadway on the site has not been developed, but appea1·s as a 

. · paper road on the title to Lot 6A. 77 The relevant Native Land Comi minutes of 1913 

77 LTO SA275/265 

. . ,. 
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recording the partition of the block into Lots 6A, 6B and 6C indicate that the roadway 

was laid off at the same time.78 However, no formal order appears to have been 

drawn for the roadway. Roadways such as this, by virtue of various statutes 

concerning Maori land, could be laid out upon partition for the benefit and use of the 

owners of the new parcels of land created. 79 They were restricted to such owners 

and/or their invitees unless declared by proclamation to be a public road.80 No record 

of such a proclamation being made has been referred to us. Where there has been no 

proclamation, they are often referred to as Maori roadways. Given that the Applicant. 

now has a lease, there should be no issues raised regarding rights of access over this 

roadway. 

[246] There was some dispute as to what development is permitted on the Maori 

roadway, which is currently unformed paddock. TheApplicant's view was that they 

could construct it as road without fmi:her consent. They did acknowledge that, in the 

event that the earthworks went over the Regional Council limits an earthworks 

consent would need to be obtained. It also appears that part of the formation would 

occur in the Coastal Enviromnent overlay in the Regional Plan, which may also 

trigger a consent requirement, but the· evidence was unclear on these matters We note 

that the rear portion is ah·eady used as. a fatm access road by Mr Burt, and the 

formation of this pmtion of the mad on the rear farmland appears to be relatively 

straightfmward. 

[247] We do acknowledge the point raised by Mr Potter in his submissions and 

questions to witnesses, that the front portion of the site, over the ridge dunes, rises 

very steeply. Again, no dimensions were given, but it appears that the peale is within 

50-60m of the mad, and the maximum gradient pe1mitted under the plan is some 1:10. 

The question of the earthworks requiTed to construct this road, and whether they 

required consent was unresolved at the hem·ing. It is certainly not part of the 

application for consent, and Mr Potter argued that such a consent should have been 

included within this suite so that the full effects of the activity could be considered. 

[248] We acknowledge that the front pmtion of Lot 6A is within the coastal 

enviromnent, and accordingly we accept that the entry to the Maori mad way would be 

within the coastal enviromnent and therefore considerations under the NZ Coastal 

Policy Statement would arise. Any consents necessary have not been sought for this 

78 Maori Land Court Record- 59 Rotorna Minute Book 144 -147 and see in particular Folio 147 
79 See generally Maori Land Court Recqrd- Butler v NF Fraser & Co Ltd- Mangawhati 3Bl & 
Takahiwai (2013 Chief Judge's Minute Book) 59 

• .. '9 Ibid 
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aspect of the activity, nor can we assuine that consent to enable access along the 

Maori roadway, if required, would necessarily be issued. 

[249] It follows logically that we should now discuss, briefly, the access road 

(subject of a NoR) from the Maori roadway to the proposed wastewater Treatment 

Plant. Annexure C shows the designations on Lot 6A, including the access way. 

[250] The wastewater Treatment Plant is situated on the eastern side of the site 

because of a fault line that passes t!n·ough the site. The exact reasons for the access 

road's placement part way tln·ough the rear of Lot 6A were not explained. The 

Applicant seemed to accept that an aligmnent along the southem boundm:y would 

have less impact upon use of 6A. Although Mr Burt did not object to this course of 

action, he did note that it was lower-lying, and any liquid escaping from the 

operations of the plant might pond on his property. 

[251] The nearest house to the Treatment Plant site is the Burt farmhouse, which is 

around 200m fi:om the bonndary. N[r Burt's home itself is off State Highway 2, near 

the Maori roadway, and is aronnd 220m Jiom the site. A map showing the site and 

the sur:rotmding properties is annexed hereto as Annexure D (being Figure 20 from 

the common bundle). As can be seen, Oniao Marae is also aronnd 200m, and the 

Ngati Rangitihi urnpa and other residences are beyond 300m, with the Ngati Rangitihi 

Marae and nearest residential homes in Matata itself being beyond the 400m radius 

shown on Annexure D. 

[252] For current purposes it would be useful to note that a core issue is the likely 

adverse effects on any buildings within the 100 and 140m radius, which would 

include the majority of Lot 6A, part of Lot 7 A and some Burt land, all of which is 

cunently used fo:r fanning. 

The relationship of the site to the coastal environment 

[253] The regional plan shows the coastal enviromnent as termiilating on the 

escarpment part way through Lot 6A and adjacent properties- that is probably in the 

region of 30-50m north of the Treatment Plant and follows the step in the contour 

visible in Annexure C in the approximate position of the fenceline. We have 

considered carefully the argnments aronnd coastal enviromnent and the various 

provisions of the plan . 



.·,·" 

68 

[254] We acknowledge immediately that there is something arbitrary in 

identifying a line for the coastal environment, but we acknowledge that the NZCPS 

requires such an approach. We are unanimous that there is a step-wise change in the 

nature of the environment from the top of the dunes on 6A to the area of the 

Treatment Plant. We agree that the area of the dunes is within the coastal 

envil:onment, whereas the area to the rear is farming in nature and more properly 

located within the rural area, although it does have some coastal influences. 

Accordingly we are unable to see any problem in the Regional Council's approach to 

the coastal environment and adopt that line for the purposes of this case. 

Cultural Landscape Issues 

[255] Before discussing the potential effects of this proposal, we consider the 

cultural landscape and issues associated with this location. We note the background 

to the cultural landscape of this location has been fully canvassed above. However, it 

is important to reiterate that Lot 6A and Lot 7 A are associated with owners and 

beneficiaries who, through their various genealogical connections, hold these Maori 

land blocks as taonga and that in the case of Lot 7 A it remail1s the last coastal block of 

land for Ngati Tilwha:retoa that is available at this time for development. 

[256] According to Mr Marks and Mr Tarnihana, Tmstees of Oniao Marae, they 

also consider Lot 7A is pivotal in their role as kaitiaki of Ngati Tilwha:retoa's 

takntaimoana (coastal zone). 

[257] The cultural issues asserted from this landscape include: 

(a) The need to have regard to the integrated nature of the Maori world view. 

We note Maanu Paul's statement "Noku te Ao, ko te Ao ahau."81 Loosely 

translated it means "I am the world and the world is me." That world is 

translated through the relationships that Maori have with the sky father and 

earth mother from whom they determine their identity as tangata whenua. 

We understand him to believe that the land Maori acquire by discovery, 

conquest and occupation cements that relationship with the natural world. 

(b) A concem for the mauri of the land and the mana or authority of the 

tangata whenua of both Lot 6A and Lot 7 A. This concem relates to the 

processing of human waste on the land without the necessary ceremonial 

removal of tapil associated with that waste. When the mauri is affected in 

. :&! MI Potter, Evidence-in-chief, Appendix D, page 1137 
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this way, it was claimed that tl-ris would nullifY the use of the land for 

Papakainga. That is essentially because human waste, not generated by the 

owners, is being processed on the land and thus the earth of the ancestors 

is being desecrated. 

(c) Impacts of any eatihworks on waahi tapu identified in the CIAs and by 

witnesses before us. 

(d) Impacts on places such as pito (mnbilical cords) and taonga bmial at·eas. 

There was some suggestion that personal items of Tilwhmetoa were bmied 

on Lot 6A. 

(e) Proximity to Rangiaohia (Ngati Rangitihi) Mat·ae and Oniao Marae, with 

patiicular concems regat·ding views, sewage overflows/leal<s and odom

and effects on manul:riri (visitors). The evidence was this could have 

consequences for the esteem of the mat·ae and the people. 

(f) A reduction in the mana of the ahikaa as kaitiald to look after the land as a 

taonga, so that it may be passed onto futm-e generations with the mana o te 

whenua intact. We accept that mana is an issue and that it goes to the heati 

of the relationship of the tat1gata whenua at1d the owners of Lot 6A with 

their at1cestrallands as well as their role as kaiti!!]d. 

[258] We agree with Mr Mikaere that most issues raised in the evidence cat1 be 

provided for in conditions. In light of the mchaeological evidence produced atld the 

conditions that could be imposed, including the Accidental Discovery Protocol to 

provide for Koiwi, Taonga Tuturn, Waahi Tapu and Waahi Taonga. We conclude 

that adequate provision Catl be made to protect waahi tapu. We could also require of 

the Applicant that the Tmstees of the block and the Komiti be given the right to 

.remove any material on Lot 6A prior to excavation works commencing. We further 

note that iwi see the benefit of a reticulation system, even if they have not openly 

supported this application. 

Use of Lot 6A and Lot 7Afor Papakainga 

[259] We have eat'lier discussed the historical situation in relation to Janel in tiris 

mea, and the special relationship of the tangata whenua with this mea. We also note 

that Lot 6A and Lot 7A me remnant of lands utilised by Ngati Awa, Ngati 

·· Til.what·etoa and N gati Rangitihi. Lot 7 A is the last vestige oflands formerly held by 

( ' 

Til.wharetoa ki Taupo and now set aside for the benefit of all Til.whmetoa peoples 

which would include Til.whmetoa ld Kawerau - Bay of Plenty. As we have already 
_.,' 
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discussed, there is different ownership to Lot 6A and Lot 7 A. Nevertheless, we 

acknowledge that they seem to have been seen and utilised by a section of the ahi kaa 

as a unit. 

[260] We also acknowledge that Lot 6A appears previously to have had whare, at 

least in the forward portion, on or near State Highway 2. There was also discussion of 

Lots 6A and 7 A being utilised for gardens. Given that these were both much larger 

lots at one time, it is unclear what previous uses relate to the retained land. 

[261] The unanimous view of all the witnesses we heard from is that it has been a 

long-held objective of the land owners to utilise this land for community facilities and 

Papakainga. The Trustees hold the same view, and the· issue between the Trustees and 

the Komiti appears to be how best tci achieve that goal given the current use of the 

land and the lack of income. Although various investigations into development have 

occurred, there is no longer any house on Lot 6A, although some witnesses recall one 

in the area of Lots 6A and7 A until the 1950s. We tum now to cultural issues, visual 

effects and the issue of odo~. This we discuss further below and when we consider 

Part 2 issues. 

Cultural effects on the prospects of Papakainga 

[262] Various witnesses argued that the presence of the plant, and the potential for 

odom events, had a cultural impact that made the site unacceptable for Papalcainga. 

This nullifying cnltural effect, it was contended, will resnlt in no one being willing to 

live on either Lots 6A or 7 A, once it is realised what Lot 6A is being used for. 

[263] While we accept that this potential effect is important we also have cultural 

evidence from: IvJ.r Mikaere and IvJ.r Olsen which indicates that appropriate measmes 

may be taken to overcome the cultural distaste obvious in the evidence before us, 

whilst still providing for the relationship of the owners and iwi with this ancestral 

land. 

[264] We note that the Treatment Plant itself does not discharge to ground. 

Accordingly, the alleged cultural offence is mitigated somewhat by this proposal as 

there will be no discharge from the Treatment Plant unless there is a major failme. 

We conclude the prospects of a leak are very low and would be detected and remedied 

innnediately. This might include failme of either the piping or the tanlcs, which is 

lilcely to occm only in an extreme event. Any minor lealcing is a matter that should be 
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detected by staff and rectified promptly. We see a simple check being to use tl1e 

boreholes to check there is no contamination of groundwater. The Applicant's experts 

agreed. 

[265] We note that fue Applicant had proposed a bund to hold fue contents of tl1e 

plant in a catastrophic failure. That appears to us to be a relatively remote possibility 

and tl1e bund is an adequate mefuod by which to avoid any adverse effects beyond fue 

site. Tlus means some tl1ought would need to be giyen to tl1e vehicle entry, to avoid a 

concentrated escape flow. However, given fue mea involved is some 5,000m2
, and 

over half is unlikely to be built on, any b1md for containment is not likely to be high. 

As we nnderstand the evidence, the bund was intended to use cut-to-fill and create a 

Buffer. The b1md shown in fue diagrams produced seem to serve no contairnnent 

purpose, given one side has no b1md. The Applicant's landscape expe1is saw no 

particular merit in bunding for landscape purposes. Various plans show fue · bund 

witllin the Treatment Plant designation, or wifuin fue Buffer area. However, fue 

application and suppmiing docmnents do not seek to use fue Buffer designation for 

b1mding. To be effective, any bunding would need to be within tl1e Treatment Plant 

de~ignation, to contain any escaped fluids. No furtl1er evidence was given as to why 

the whole site needed a containment bnnd. 

Odour effects 

[266] It has traditionally been seen as good practice to provide a physical buffer 

between wastewater Treatment Plants and adjacent sensitive uses to nlinimise the 

potential for adverse odour effects on fuose uses. We aclmowledge fuat some 

Treatment Plants do exist close to, or even innnediately alongside, sensitive uses and _ 

we anticipate these would be designed for very high levels of odour control. 

Whatever fuose circmnstances and controls might be, fuat does not alter fue 

req1illement for us to ensure fuat any odour effects from fue Matata Treatment Plant 

are appropriate to fue land uses. 

[267] In terms of what an appropriate buffer distance nlight be, we were assisted 

by responses to our questions by Mr Iremonger (Transcript pages 831 and 832) that 

fue buffer distance approach is tried and true and fuat EPA Victoria has developed a 

formula to calculate an appropriate buffer distance based on fue population served by 

fue Treatment Plant. Mr Iremonger considered fuat by using the formula, he would 

expect a buffer distance of between 100 and 140 metres to be appropriate for the 

Matata Treatment Plant. We aclmowledge tills is not fue fonoal position of the 
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Regional Council, but respect Mr Iremonger' s professional opinion on tbis matter. 

We record his estimates are very much in line with the distance of around 150 metres 

that we had anticipated would be appropriate based on our own experience. To 

further consider tbis matter we referred to the document referenced by Mr Iremonger 

and tbis indicated a separation distance of around 150 metres was appropriate for a 

Treatment Plant the size of the Matata Plant. 

[268] Evidence on odour was given to the Court by two relevant experts, Mr 

Hveldt and Mr Iremonger. J\l[r Hveldt' s modelling showed relatively low odour 

plumage :from the site. The question, of course, was what assumptions were made for 

the modelling. The application itself discusses odour effects at paragraph [16.9] of 

the Assessment of Environmental Effects (AEE) and notes: 

The wastewater treatment processes that could produce nuisance odour 
emissions include the following: 

• inlet works; 
• anoxic or anaerobic zones of the reactor tanks; 
• biological treatment tanks; 
• storage facility for treated wastewater; 
• treated wastewater pump station; 
• sludge consolidation de-watering facility; 
• de-watered sludge holding tank. 

These components will be covered and the odious air extracted and 
treated using a biofilter or similar. The biological treatment unit, provided 
with sufficient aeration, generally has low potential to generate odour. 
Aeration will or may be supplied with natural processes or mechanically 
aerated, depending on the final design. 

[269] The generality of that description is unhelpful, and led to some confusion on 

the Court as to precisely what was intended. In answer to queries :from the Court, Mr 

RD Shaw, a water resource engineer, advised that everything was to be covered. 

Questions then arose as to whether tbis was in order that all air could be extracted and 

treated through a biofilter. Unfortunately, as the case progressed, matters did not 

become any clearer. In answer to questions Mr Hveldt advised: 

Our modelling assumes that everything was covered, and everything was 
extracted to a biofilter. We modelled from the surface of the biofilter. 

[270] It was acknowledged by Mr Hveldt and Mr Iremonger that odour escape 

events occur - not regularly, but not infrequently. It is in the nature of the process 

that covers are opened for any number of reasons, particularly when there has been a 

failure of a particular process. 
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[271] At the time of our visit to the Maketu plant, which was advised to us as an 

exemplar of the type of design intended here, the sludge cover had been missing for 

some unlmown period of time, and there was a strong and objectionable odour at and 

near the plant. If there had been residential buildings within 1OOm, and lower speed 

winds, it is more than likely that there would have been odour complaints. There was 

also evidence at the time of our Malcetu visit that the emergency dump pond had been 

previously used, but we are unclem· what odour was associated with that. It also 

appeared that there may have been a nmnber of problems during the commissioning 

period leading to the release of odour. We note that that Malcetu plant is lm·gely 

uncovered, with only the inlet struct1u-es and sludge de-wate1ing elements and 

aeration compressors covered. 

[272] Under questioning, both Mr Hveldt and J'v[r Iremonger recognised that the 

100-150m buffer has the advantage of dealing with these sh01i-term odour releases, 

which they aclmowledged could be problematic in proximity to residential areas. It is 

clear that both Mr Hveldt and Mr Iremonger prepared their evidence on the basis that 

this was fmmland, and that there were no receptors within 150m of the plant. Mr 

Hve!dt was unhappy with the concept of defming the FIDOL factor location as 

assuming a residential stm1dard of an1enity would need to be maintained at the buffer 

boundary. Tins strengthens our conclusion that, as currently proposed, there are likely 

to be occasions of significm1t adverse effects of odour if any residential buildings are 

built within lOOm to 150m of the plm1t. 

[273] Given no such residences could be erected without obtaining resource 

consent, Ms Hm for the Applicm1t suggested that we should disregard such a 

potential effect, notwithstm1ding the agreement of the COtmcil to provide services to 

such buildings if they m·e consented m1d erected. In doing so she turned tl1e Court's 

attention to the decision of Queensland-Lakes District Council v Hawt!wrn 82 m1d its 

definition of existing enviroment. 

Is potential Papakaingapart of the existing environment for receiving odour impacts? 

[274] This brings us to the question as to whether or not cultural expectations, as 

they lead to a relationship between Maori m1d tl1eir lm1d as a taonga, should be seen as 

part of the existing enviroment. We accept Mr Emight's submission that the 

Hawthorn decision was not focussed on this issue, m1d cmmot be seen as deciding 

8f (2006) NZRMA 424 

•.. 
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that such cultural relationship and expectations are not part of the existing 

environment. 

[275] Clearly, construction ofPapakainga would require consent as a discretionary 

activity. We have therefore concluded that we are not able to take into account 

· Papalcainga itself as a part of the existing environment. Nevertheless, we 

aclmowledge that the impact of such odom upon the clear objective of the owners to 

develop Papakainga and community facilities on this site is a cultmal effect which can 

and must be talcen into account under the Act. It would clearly impact on the 

relationship of those persons with this residue land holding, particularly for its stated 

purpose as Papalminga and commmrity facilities. 

Conclusion on odour effects 

[276] We conclude that a failme could occur where the air isn't going through the 

biofilter, or there is some fail me of the biofilter. Mr Hveldt later confirmed that the 

' modelling was done on the basis that the system was working properly, and that there 

was no odour escaping, ie all air had been treated through the biofilter. Mr Hveldt 

acknowledged that there were problems with covers being removed or doors being 

opened, extraction fans failing, and bio filters failing. 

[277] Given that there was no further evidence advanced as to how these 

contingencies were to be covered, the question then left for the Court is if a building 

wasn't used to cover the plant, how would the items be covered when any 

maintenance work (particularly when there had been a failme of a particular item), 

was being undertaken? Otherwise, in those events where an odom pulse is released, it 

is uncontrolled and has not been modelled. 

[278] We aclmowledge Mr Iremonger's concession in questions that a buffer zone 

of 100-150m is good practice. We agree entirely. That does not mean that a 

Treatment Plant could not be compatible with housing, if unusual steps were talcen to 

reduce the prospect of propagation of odour. 

[279] One way would be to include all the elements of the plant within a building. 

That would enable an air handling and treatment system that wonld mean that all 

elements conld be processed and air quality maintained through a single biofilter 

system. It may be theoretically conceivable to design a system other than a building 

that would cover all elements of the plant (one assmnes including the emergency 
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_, 

pond) and provide some form of either reticulated mr handling or individual 

extraction or biofilter mechanisms for each element. 

[280] Accordingly we have concluded that: 

(a) without a suitable design for covers and biofilter extraction, there will, 

fi·om time to time, be objectionable odoms at the boundary of the 

Treatment Plant; 

(b) the buffer zone is inadequate to provide any amelioration of such odom 

and a separation distance of between I 00-150m is appropriate. 

(c) There could be significant practical difficulties in fully enclosing the 

Treatment Plant in a building as tl1e Applicant has limited the maximum 

height to 3.5 m. 

(d) This will affect the relationship of the beneficial owners of this lm1d with 

tl1e land when the clear, common expectation and understanding is that the 

land is available for community use and Papalcainga at some time in the 

future. 

[281] Given the trnwillingness of the Applicant to provide any detailed design that 

might satisfy us that this issue can be overcome, we presently see tltis as a major 

impediment, giving rise to sig1tificant adverse effects and thus relevant to the question 

and determination of altematives under sl71 (1 )(1 ). 

[282] We should finally mention that sludge i:J.ucks would be removing material 

on a regnla:J; basis (once or twice a week) to the Kawerau plant, and the issue of 

ensuring that these are ail·-tight and do not drip is critical. Odour effects along the 

roadway and State Highway would have a significantly wider potential impact, as 

would failure to seal any trucks used to pick up waste material. 

Visual effects 

[283] Our site visit made it very clear fuat there were views over the Treatment 

Plant at Lot 6A :fi'orn the Ngati Rangitihi Marae, several hundred rnei:J.·es to the west, 

and its adjoining urupa and parking area. Similarly, on Lot 7A.from tl1e top of the 

clune behind Oniao Marae (not on the rnm·ae itself), clear views can be obtained over 

the Treai:J.nent Plant area. All of the rear portion of Lot 7 A would have a clear view 
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into the Treatment Plant. Some buildings on the upper portion of Lot 6A and all of 

the rear area adjacent to the Treatment Plant would have views of the Plant. 

[284] We were unable to consider the effects of the roading given the lack of any 

application for consent, but it appears that this may also create some significant visual 

effects, particularly if there needs to be a major cut to obtain appropriate gradients 

:fi·om the State Flighway over the initial portion of the site. Towards the rear of the 

site it is likely that the current ground levels would be largely maintained, but the 

roadway itself would be relatively clear, as would any waste trucks using it. 

[285] By the end of the hearing the Applicant had modified its position to suggest 

that one possible approach would be to utilise a landscape plan for the whole of Lot 

6A, which would enable planting to occur that would not only screen the plant, but 

would provide amenity improvements to the site as a whole, in the event that 

Papakainga or community facilities were eventually constructed. 

[286] From the Court's perspective this would also enable consideration to be 

given as to whether or not intem1ediate planting should be provided on the roadway to 

screen views from Ngati Rangitihi Marae and the umpa towards the site, and whether 

other planting elsewhere on Lot 6A may provide strategic relief from views into the 

site, for example from the land behind the marae. Given the fact that the frontage to 

the State Highway is higher than the area for the Treatment Plant, intermediate 

planting provides the opportunity to obscure (partly or wholly) views of the plant 

and/or building in which the plant is contained. There would be nothing unusual in 

such an approach given the wide-ranging use of both shelter belts and planting 

surrounding other buildings in this area. 

[287] We acknowledge the thoughtful evidence of the landscape witnesses on 

these matters and consider, on the basis of a landscape plan covering the whole of Lot 

6A and tl;te roadway and accessway, that conditions could be imposed that would 

render any continuing visual effects minimal. 

[288] We have concluded that the visual effects can be addressed by a 

comprehensive development and planting plan, which takes into account the potential 

for Papalcainga on the site, and that other measm:es can be incorporated into the 

conditions to address these concerns. 
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[289] Intermediate planting between the Ngati ·Rangitihi Marae and urupa, the rem: 

of the Oniao marae on Lot 7 A, and the Burt dwelling, would all have the effect of 

arneliOiating views towards this m:ea, and thus mitigating the effects. We appreciate 

fhat a building may have ri:J.ore visual effect than elements of fhe plan itself. The 

question as to whether piping, as opposed to fhe bare face of a building, have visual 

effect is a matter of personal choice, and in the end no witnesses expressed strong 

views one way of fhe other on this issue. 

Benefits of reticulation to Marae 

[290] There was much evidence given to us that the installation of infrastructure 

and the promise to connect Papalcainga was of no real benefit to fhe owners or 

beneficial owners. We do not agree. We have concluded that the ability to connect to 

a wastewater system, to obtain water, and to have the roading placed along the length 

of the site is a considerable advantage to the owners of the property and would enable 

the construction of Papalcainga, other community facilities such as a camp gr01.md, 

with relative ease. When this is added to proposals for a comprehensive landscape 

development plm1 for the site, there itre significant advantages. The question for this 

Court, which we will need to evaluate as pm-t of the overall exercise, is whether those 

benefits are sufficient to overcome the potential adverse effect of odour from the 

property. In this regm·d we will discuss potential mitigation conditions beyond those 

proffered by the Applicant later in this decision. 

Evaluation of effects 

[291] Overall, our concern 1s that the odour from the plant is a probable 

inte11nittent effect of this activity. Although the Applicant frequently stated that there 

will be no odour, the reality is somewhat different. :M:r Iremonger, for the Regional 

Council, aclmowledged that a bnffer zone, of between 1 00-140m is utilised by most 

councils for good reason. There are exceedences, and this gives an opportunity to 

avoid or minimise adverse effects. He expressed increasing concern when fhe concept 

of having a building with full extraction system was altered to one without a building 

and full extraction. Even with full covering and exhaust treatment system he 

acknowledged that there was the potential for ·actions of individual WOikers to allow 

odour to escape. 

[292] 

·ponds. 

We have considered cm·efully the concept of covering various tanks and I OI 

Though we had understood originally that there was an undertalcing that all of 
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these areas would have the air extracted, and that this is what was stated in the AEE, 

we are not now clear that the Applicant intends that course of action. The Applicant 

did not outline a full building solution to cover and extract odour. Otherwise the 

placement of covers over odorous materials creates an additional concentration of any 

odour. If the cover is removed then the odour escapes. 

[293] Overall we have concluded that the prospect of periodic significant odoms 

arising from this site is clear. Although the Applicant's proposals would mitigate this 

effect they would not avoid it, and accordingly we must assume that there would be 

escape of objectionable odom beyond the 20m buffer from time to time. As rmal 

land, the effect of this is not likely to be significant on the nearest houses (some 200m 

away). However, it represents a significant constraint to the construction of 

Papakainga within 150 metres of the Treatment Plant. To date we have not seen any 

mitigation sufficient to satisfy the Comt that this activity can be conducted without 

periodic significan~ adverse effects of the Treatment Plant on that relationship and 

legitimate expectation for Papakainga. 

Additional matters 

Management of surplus excavated material 

[294] There was a clear cultmal preference to retain the excavated soils on the site 

and the Applicant intends to do so. Depending on the depth of excavation on the site, 

there may be considerable material required to be disposed of. At this stage there is 

no particular arrangement with the Trustees of 6A for the use of. that fill on the site. It 

would appem· that if there was sufficient material, there may be benefits in building up 

6A more evenly to enable Papakainga, housing and other uses. That is a matter we 

would expect to be subject to conditions if consent is to be granted. 

The linking of the three designations 

[295] The Court has a significant concern as to the breaking up of these three 

designations in the way proposed, and the potential to operate some designations but 

not all. It appears to us that this would need to be addressed by requiring as a 

condition precedent of all designations that all other designations were also utilised as 

a unit. Of comse difficulties arise in respect of, for example, the access way where 

the pmties may in the end determine to adopt an alternative access way and not utilise 

· ,the designation. Alternatively, this Court might move the designation to the rear of 
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the site - that is a matter that would need to be addressed by way of conditions if 

consent is appropriate. 

Groundwater bores for monitoring and water supply 

[296] It was noted. at least one bore has been placed on site, and we were told. by 

experts that t!J.is could easily be used for grOlmdwater monitoring to ensure that there 

were no leaks to groundwater from the wastewater Treatinent Plant. We believe such 

conditions to be essential and we lmderstand they may now have been included. in the 

proposed conditions. 

[297] So far as taldng of water is concerned, this is mentioned. in the ABE but 

there was no discussion by witnesses of tllis. Given there is no evidence on the issue 

we are unable to consider tllis matter :further. 

The Land Application Field (LAF) 

[298] The proposed LAF is located on the coastal dunes to the east of Matata. The 

dunes rise to approximately six metres above sea level, and form an m1dulating 

plateau that extends approximately 150 metres inland. from the beach. The back 

dunes drop sharply to farmland that has an elevation of approximately lm above mean 

sea level (ASL) and is relatively flat. 83 The pasture extends approximately 300m to 

tl1e south before it meets the ORC. 

[299] The proposed LAF is located on top of fine mediU111 dune sands that extend 

to 6.5-7.5 metres below the surface and. are underlain by pmnicsous/rhyolitic 

sediments comprising predominantly coarse sands and fme gravels. In the fore dune 

and beach area tidal fluctuation and. wave run-up creates groundwater levels in excess 

of mean sea level near the beach. As groundwater beneath the fmmland is 

approximately one metre below mean sea level, the ground water flow direction under 

the LAF is inland towards the farm drains. 

[300] The Orini River formerly flowed from the Vlhalcatane River, parallel with 

the dunes, tln·ough to the Rangitaild River. The Rangitaild then flowed to the north, 

then parallel to the ocem1 (ORC) before joini:og with the Tarawera River to the west 

and exiting in fi·ont ofMatata. 

8~ Mr Kirk, Evidence-in-chief, paragraph [12] 

._., 
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[30 1] It was suggested by the Regional Council that there may still be some 

hydraulic connection between the Rangitaiki River and the renmant ORC, but no 

examination of. this has been undertaken. Nor was there a suggestion that there was 

any significant amount of groundwater finding its way through that channel, given 

that most of the water is introduced from the fmm drainage system. The ORC is 

either gravity fed from farm drains or, in some cases, such as the Robinsons farm to 

which the LAF is adjacent, pumped up to the ORC. This is essentially now a perched 

chmmel in the middle of the farm paddocks in this mea. It is covered by the Tmawera 

Catchment Plan, and is also pmi of the Rangitaiki Drainage Scherne. 

[302] The Robinson farm paddocks m·e in the former river bed, as are its 

surrounding wetlands, and lie between 1 and 2m ASL. This area has always been 

identified as wetland and swampy, and it was clem· to us from our site inspection that, 

without constant pumping, it would be likely to revert to that condition quickly. We 

were told it is not stocked in winter and can have standing water in the paddocks. 

[303] Given that the mea to tl1e west of the Tmawera in :front ofMatata is now in 

wetland-lagoons, we suspect that tl1e Robinson Fmm would naturally reve1i to a 

similar condition. We have already noted that the water in the ORC flows from east 

to west, and exits tlu·ough a flap-gate structw:e and pump structw-e at the· Tmawera 

River. 

[304] The LAF will have an mea of approximately 4.6 hectares, and will be 

located on sand dunes within the Western Recreation Reserve as shown on Figw-e 6 in 

the bundle of drawings. Treated wastewater is expected to be discharged by sub

surface drip irrigation at a depth of up to 3 OOmm below ground, with distribution 

pipes installed by mole plough. No vegetation clearance is plmmed. Final details will 

be deterroined by the contractor in accordance with a design/build/operate contract. 

The system will include filters, control valves, a flushing return pumping station and 

associated rising main (to return chlorinated water used to flush the system to the 

Treatment Plant), security and communications. 

[3 05] No stripping of grass swmd or topsoil is to occur at the LAF site, and the 

ground cover of the dunes is to be protected as fm as possible. Approximately four 

kilometres of irrigation pipe and associated components will be used, in addition to 

distribution mains, sub-mains and flushing pipelines. The flushing pumping station 

- . ' , will be approximately 1.8m x 1.8m by 1.8m, and partially buried to minimise visual 

effects. A new access road, approximately 600m long by 6m wide, will be 
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constructed to c01mect with the existing access road on the adjoining propeliy. The 

total volume of earthworks for the LAF and access road will be 5,500m3
, of which 

4,900m3 is within an Erosion Hazard Zone. 

[306] Treated wastewater will be applied at a rate of 30mm per day, which at the 

maximum design wastewater volume of 605m3 per day will require an application 

area of 2 hectares. The total irrigation area available is approximately four hectares, 

which provides capacity to rest disposal areas on a seven day on/seven day off basis. 

Cultural landscape in the vicinity of the LAF 

[3 07] As noted above the LAF is situated on tl1e eastern side of tl1e Ta:rawera 

River within tl1e fore-dUJ.le formation. All the tangata whenua tribes have claimed tlris 

area as cultmally important to them. The importance of the LAF area is understood 

by Maori in the context of tl1eir history, culture, land ownership and activities centred 

upon water resources. 

[308] We sta:tt by noting iliat on the western shore of the Tarawera River moutl1 

are ilie Ngati Awa: and Ngati Tiiwharetoa: nohonga (occupation site for lawful food

gailiering and fishing), both respectively 1 hectm·e i.:n size, retmned to the tribes 

tlJ.1·ough ilie Ngati Awa and the Ngati Tiiwharetoa treaty settlements in 2005.84 The 

Ngati Awa and ilie Ngati Tiiwharetoa nohonga m·e within ilie Department of 

Conservation Te Awa o Te Atna Wild-life Reserve at the river mouth.85 Once Ngati 

Rangitihi settle ilieir W aitangi claim it is likely that tl1ey will also receive a nohonga 

in iliis area. 86 

[3 09] The settled tribes have statntory acknowledgements for their relationship 

wiili ilie Tarawera River and the Rangitaiki River. 87 In terms of ilie Tarawera River, 

both tribes have different stories concerning ilieir creation and how they were named. 

These different stories are recorded in iliose statutory acknowledgements. 88 However, 

for our purposes we note that both statntory aclmowledgements include what we have 

84 Ngati Awa Claims Settlement Act 2005, Schedule 2 & s 92; Ngati Tiiwharetoa (Bay of Plenty) 
Claims Settlement Act 2005 Schedule 2 & s 75 

85 Application, co=on bundle Voll, page 326 
86 Waitangi Tribunal The Ngati Tuwharetoa Ki Kawerau Settlement Cross-Claim Report (Wai 996, 
Legislation Direct, 2003) pages 34-42 

. 
87 Ngati Awa Claims Settlement Act 2005, Schedules 11 & 12; Ngati Tiiwharetoa (Bay of Plenty) 

Claims Settlement Act 2005 Schedules 7 & 8 
88 Ngati Awa Claims Settlement Act 2005, Schedule 12; Ngati Tiiwharetoa (Bay of Plenty) Claims 

Settlement Act 2005 Schedule 8 
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called the ORC, due to its fresh water content, whether it is a stream or modified 

watercourse. 89 Once Ngati Rangitihi settle it is likely that they will also receive such 

a statutory acknowledgement. 

[31 OJ On the eastern side of the river is the cemetery, Otaramuturangi urupa (set 

apart as a Maori reservation uuder Te Ture Whenua Maori Act 1993) and in which 

N gati Rangitihi, N gati A wa and N gati Tiiwharetoa have an interest. 90 

[311] The cemetery abuts land owned by Ngati Awa which was returned to them 

pursuant to the Ngati Awa Claims Settlement Act 2005. That land is known as Te 

Toangapoto.91 It is depicted ou early maps of the area.92 The land is land-locked and 

is classified as a reserve subject to .s 17 of the Reserves Act 1977.93 Ngati Awa 

wishes to have access via the informal road along the coast formalised, if the LAF 

proceeds.94 The Pt Allotment 273 Rangitaiki Parish Recreation Reserve upon which 

the LAF will be situated is innnediately adjacent to and bordering this land along the 

coastal duues. 

[312] Ngati Tiiwharetoa also has a block in the coastal duues known as Te 

Wahieroa south-east of the LAF. ·It was returned as part of their settlement in 2005.95
· 

It is also adjacent to the Pt Allotment 273 Rangitaiki Parish Recreation Reserve upon 

which the LAF will be situated.96 Te Waihieroa is depicted on early maps of the 

area.97 The land is classified as a reserve subject to s 17 of the Reserves Act 197798 

Waihieroa was described by the Waitangi Tribuual as the point midway between the 

mouths of the Tarawera and Rangitaiki Rivers, where hapil with joint whakapapa to 

Ngati Awa and Ngati Tilwharetoa demonstrated customary allegiance to both iwi.99 It 

was a significant landing place for many walca, an ancient canoe-building and marae

site and mahinga kai (food-gathering) area.100 

89 Ibid 
90 Application, connnon bundle Vol!, p 341 for Ngati Rangitihl, p 328 for Ngati Awa; p 345 for Ngati 

Tiiwharetoa 
91 Ngati Awa Claims Settlement Act 2005, Schedule I; Proposed Mata'ta Wastewater Scheme- Map 

Book, Figure 6 
92 see also Exhibit "K" Map 3 
93 Ngati Awa Claims Settlement Act 2005, s 32 
94 Application, connnon bundle Vol!, pp 325, 329 
95 Ngati Tuwharetoa (Bay of Plenty) Claims Settlement Act 2005, Schedule I; Exhibit "J" Map 1 & 2; 

and see Proposed Matata Wastewater Scheme- Map Book, Figure 6 
96 Proposed Matata Wastewater Scheme -Map Book Map 6; Application, connnon bundle Vol!, p 345 
97 see also Exhibit "K" Maps 3 & 4 and Exhibit " J" Maps I & 2 
98 Ngati Tuwharetoa (Bay of Plenty) Claims Settlement Act 2005, s 28 
99 Waitangi Tribunal TheNgati Awa Report (Wai 46, Legislation Direct, 1999) p 20 
100 Waitangi Tribunal TheNgiiti Tuwharetoa ki Kawerau Settlement Cross-Claim Report (Wai 46, 

.. Legislation Direct, 1999) p 38 
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[313] Effectively tllis means that fue Whakatane District Council Reserve and 

LAF site is between bofu the Ngati Awa and Ngati Tilwharetoa settlement lands. 

Given the District Plan requires the Treaty settlements to be identified, it is cuTious 

fuat fue reference in fue ABE simply identifies fue Treaty statut01y 

acknowledgements, not the re-vestjng. 

[314] In addition, we note that fue land directly opposite the current access via fhe 

bridge and road access to fue Robinson prope1iy leading to tl1e LAF site, and at 

V15/1209 in tl1e archaeological evidence, is referred to as fue Matata Pa. 101 This pa 

along wifu the Omampotiki Pa (now on fue opposite side of tl1e ORC facing the Te 

Toangapoto block- in evidence as Vl5/1 020) were once Ngati Awa island pa and are 

now (after drainage) Maori land blocks. 102 Having checked fue Maori Land Court 

record, the first block is Lot 102 Parish of Matata and tl1e second is Lot 1 00 & 1 01 

Parish of Matata:.103 These blocks were awarded back to "Loyal Natives" under the 

Confiscated Lands Act 1867. 104 

[315] Given fue topography of the area, any contaminants in groundwater from tl1e 

LAF fuat may be discharged into fue ORC will flow fhrough Lot 100 & 101 Parish of 

Matata toward fue Tarawera River or it conld flow back upstream. 105 

Effects of the LAF 

[316] The issues for the LAF can be separated into two tl1emes: 

(a) cultural issues; and 

(b) potential impact on surface waters, particnlarly the ORC and Ta:rawera 

River. 

Cultural issues 

[317] There are four issues raised relating to tl1e LAF, being: 

101 Exlribit "I:!'' Arc4aeological Assessment of Proposed Matata Waste Water Scheme, Matata, Eastern 
Bay of Plenty (April2014) p 10; and see Maori Land Court Record- Lot 102 Parish ofMatata 
102 Waitangi Tribunal The Ngati Awa Report (Wai 46, Legislation Direct, 1999) p 61; see also Exhibit 

"K" Maps 3 & 4 and Exlribit " J" Map 1; Ngati Awa Claims Settlement Act 2005, Schedule 12; 
Application, common bundle Vol2, p 632, and see Maori Land Court Record Lot 100 & 101 Parish 

ofMatata 
103 LJNZ Identifier 308871 & LJNZ Identifier 308885 
104 LJNZ Identifier 308871, attached plan 16052; see also Waitangi Tribunal The Ngiiti Awa Report 

(Wai 46, Legislation Direct, 1999) p 82 
105 Proposed Matata Wastewater Scheme- Map Book, Figure 2 
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(a) original nan).es; 

(b) food gaihering and fishing sites; 

(c) potential earthwork impacts on cultural sites and koiwi; and 

(d) views :fi:om nearby Mami land 

Original names 

[318] All ihe iwi of ihe Tmawera Catchment wanted ihe original place names used 

for tbe ORC, Wahieroa, Te Toangapoto, Te Awa o te Atua or Tmawera River. 106 The 

Applicant has agreed to this and we would require this in tbe conditions if the consent 

is granted. 

Food gathering and fishing sites 

[319] In terms of food gaihering sites, tbere was no evidence that tbe ORC has 

been used for food gathering. Food-gathering in the main occurs on tbe Tmawera 

River or at the mouth. Given the importance of tbe nohonga for tbe iwi at tbe river 

moutb, tlJ.e inanga hatchery and the clem terms of tbe NZCPS, we conclude that 

improving tbe discharges from ORC will provide benefits for food-gathering and 

fishing. 

Avoiding significant cultural sites and Koiwi 

[320] The mea adjacent to the Tmawera River to tbe west of this paTti culm site has 

been identified as tbe urupa - Otaramuturangi. hnmediately next to it is Te 

Toangapoto, the LAF site and tben Te Wahieroa. Opposite the LAF and in tbe 

vicinity me the two Maori land blocks. We would require the Applicant to make 

every effort to avoid any disturbance of these sites. 

[321] In terms ofkoiwi, lvli: Potter raised tbe question of whether or not koiwi me 

buried within this mea of fore-dune across tbe subject site. The view of tbe Raupatu 

Trust is tbat the proper course is to use ground-penetrating radm to identifY these and 

ensure tbat they me eitber left undisturbed or, if they must be disturbed, that tbey are 

removed in a culturally appropriate way. 

. 
106 Ms Hughes, Evidence-in-chief, paragraph [3 6] 



.! •• 

. , .,' 

85 

[322] The Applicant has proposed a discovery protocol, which has been agreed to 

at an iwi level, but is not accepted by the Raupatu Trust. Mr Potter smnrnarised their 

position as a concern that the people using the digger will not be looking to see what 

they m·e disturbing, even if somebody is on site as a cultural advisor. 

[323] We have carefully considered these concerns and have coi1cluded that we 

cm1 accommodate that issue through conditions. We note the Applicm1t recognises 

the need to properly train operators m1d all wol'kers in tbis m·ea, m1d tl1ere is m 

extensive induction process intended to ensure that the workers doing tins work m·e 

awm·e of what to look for, m1d their obligations tmder the resource consents mel in 

terms of cultural protocols. Although the wording of the cultural protocol nlight be 

improved, it is clear· that its intent is to recognise m1d provide for the relationship of 

the vm·ious iwi to this area, to ensure that a proper procedure is adopted, firstly to 

identify m1y matters of cultural interest, m1d secondly to ensure that they are 1Teated in 

a culturally appropriate way. 

[324] Given the linlited impact of the LAP field, we are satisfied that tl1ese matters 

are currently addressed by the application without the need for fmther conditions. 

Any potential adverse effects would be minimal, given these conditions. 

Views tram Te Toangapoto and Te Wahieroa to the LAF site 

[325] In terms of the request for some screening . of Te Tom1gapoto m1d Te 

W allleroa, we consider tlmt tins may be achieved by appropriate plm1ting of species 

such as Thornton Mm1ulm in keeping with the environment m1d we will require a new 

lm1dscape plm1 to be developed with Ngati Awa m1d Ngati Tiiwharetoa to discuss fue 

details. 

Groundwater 

[326] The Applicant's case was prepared on fue basis tlmt there would be full 

attenuation of all hmnm1 pafuological substm1ces before fue wastewater reached fue 

first intercept drain, which we understm1d to be in fue position approximately of 

BH806 or fue lateral drain between SW3 m1d SW2. Refer to Annexure E (figure 8). 

[327] We are told fuat wastewater travelling from fue LAP tlnough fue dlllles and 

surfacing by whatever mem1s at those positions is likely to have been at least one year 
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from discharge, and accordingly any pathogens would have died well before reaching 

that exit point. 

[328] However, both the expert witnesses for the Applicant made ali assumption 

that there would be no attenuation of Nitrogen (N) or Phosphorus (P) in that process. 

They recognised that: 

[329] 

(a) this was a worst case scenario, and most wastewater would have travelled 

a further distance tln·ough the ground before suxfacing; 

(b) given that the wastewater was placed in the root zone it is likely that some 

N or P would be caught up in that plant growth; 

(c) bacterial and otl1er adsorption characteristics of the sand would develop 

over a period of time, and likely utilise some of theN and P; 

(d) as a result they would expect some attenuation ofN but probably little in 

respect of P. 

The end result of these fonnulations was to achieve contaminant ofN and P 

at the levels of contaminants in the drain water being discharged to the ORC and other 

locations downstream shown in the Table 5 from Dr Chen's evidence as follows: 

Table 5 Estimated contributions of TN and TP from treated wastewater into the aquatic receiving environment. 

Treated Groundwater Surface Drainage Orlni Stream ANZECC 
Wastewater Network 2000 

Guidelines 
Trigger 
Level 

Background Impacted Bacltground mpacted Current Impacted Impacted Impacted Lowland 
background (withlp. further further rivers, 

20m upstream or upstream or slightly 
radius of clownstrcam downstream disturbed 
discharge (assuming (assuming ecosystem in 
point) 6:1 dilution) 20:1 N<w 

dilution) Zealand 
15 0.2-1.5 10-11 0.3-1.5 2.5-3.5 1.5-2.0 2.25-3.05 1.92-2.58 1.62-2.18 0.614 

10 0.02-0.1 7 0.05:0.2 1.5-2.0 0.05-0.16 0.5-0.75 0.30-0.49 0.12-0.26 -0.033 

[330] It is clear that the estimated level of discharge, in particular of N and P is a 

significant increase over the cun·ent level. It is acknowledged that there would be an 

adverse impact on water quality in the ORC; however the position for the Applicant is 

that the water quality levels for N and P particularly are already above those of the 

ANZEC guideline levels. Given that they are below the new national freshwater 

policy, and that there was no effect on ecology, their view is that the increase in 

discharge was acceptable . 

·,::· 
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[331] In shmi, the water discharged from the drains to the ORC would represent a 

significant increase in contamimnts, N and P. As we set out later this appears to fly 

in the face of the various planning docmnents relating to this area that seek variously 

improvement in water quality, reduction in contaminants and maintenance of water 

quality. 

Is the LAF the best practicable option? 

[332] It was suggested that increased contan1inants to the ORC was the best 

practicable option. However, the relevant Applicant and Council witnesses 

acknowledged that the treatment of smface waters within the Robinson farmland 

would lead to a significant improvement in the N m1d P levels. In fact one witness 

commented that the exclusion of stock :fi:om this area would, in itself, lead to a 

significant improvement. 

[333] From tins we conclude that best practice in tins case would be that ti1e farm 

area between the LAF and the ORC be retiJ:ed fi·om fmming and allowed to revert to 

wetland. That is clem·ly not within the scope of any application before ti1e Comi at 

the cmrent tinle, and the land is not subject to any right by the Applicant to undertalce 

such work. The scale of the work necessary to attenuate the extra N and P :from ti1e 

LAF is also lmclem·. No specific evidence was given to us as to what portion of the 

site would need to be retired from famling and/or planted in wetland to achieve 

maintenm1ce or in1provement of theN and P levels :from the Robinson farmland. 

[334] Some witnesses· suggested that even a wetland planting at the toe of the 

dunes, say 5-l Om deep, would improve tl1e water quality entering the fm:m chains and 

thus being pll!l1ped into the ORC. Fmthermore, it appears that ripaxian planting, at 

least along the main lateral drain, and along the drain leading to the pllll1p, may also 

have some beneficial effect even if stock remain on the paddocks. Again, there was 

no quantification of this so we are uoable to reach a firm conclusion as to what level 

of work would be required on this land before existing discharge levels of nutrients 

could be maintained or improved. 

[335] However we conclude that there m·e options available to u·eat wastewater 

reaching the surface. Given there is already a lease in place for the LAF with the 

Robinson family we had no explanation as to why the treatment discussed could not 

be uodertalcen . 
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Does the level of the nutrients in the ORC matter? 

[336] As we have aheady noted, the ORC is aheady emiched over ANZEC 

guideline values, and the stream itself is not limited for plant growth as to either N or 

· P. In short it is a poor quality arterial drainage channel and discharges into the 

Tarawera River several hundred metres from its outlet to the sea. In broad tenus, the 

volume of the Tarawera River is so great that the dilution of the ORC waters would 

result in no detectable change after reasonable mixing. There seems to be an 

assumption that its discharge so close to the river outlet means it can be discounted as 

an impact on the river 

[337] Again, the question of reasonable mixing was one that was not explicit, and 

we are unclear whether this means 1-metre, 10-metres or some other figure. 

Nevertheless, the clear evidence was that given the current condition of the Tarawera 

River there would be no more than a negligible impact upon the water quality, after 

such reasonable mixing. The water is likely to exit fairly innnediately to sea. We 

mal<e the point that this position was strengthened after further information was 

obtained about the drainage works. It appears that the drainage channel releases 

during the outgoing tide and closes on the incoming tide. Although we aclmowledge 

that some waters mixed with the river water would be driven up the channel before 

the flap gate closes, the maj ori1y of water would leave the channel during the outgoing 

tide. 

The impacts on the Tara:wera River 

[338] The Tarawera River is already significantly compromised due to other 

contamination, notably the pulp and paper mills. This matter was subject to a separate 

decision by the Enviromnent Court several years ago, and the Court consented to the 

discharges on the basis of an improving water quality regime during the 3 5 year 

period of the consent. As well as this, the Catcilluent Plan seeks to improve inputs 

generally, and this involves issues relating to the Edgecumbe and the Kawerau 

wastewater Treatment Plant and other discharge points, including from the Rangitikei 

Catcilluent System. 

[339] We were told that there would be no ecological impact on the inanga 

hatchery just adjacent to the outlet, or on the bird colony on the opposite bani<. 

Furthermore, given the negligible impact on water quality generally within the 

Tarawera River, any stream waters that are discharged on an incoming tide and are 

. ·' · .. 
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driven up the Tarawera River or the chmmel are unlikely to have m1y discernible 

differences fi:om the Tarawera River generally. It is clear that there are already 

increased nutrient levels in the river, including N 311d P, m1d lignite leads to a dark 

coloming of the river 311d accordingly limits light penetration. 

[340] Nevertheless this estuarine area is very impmim1t, as is the confluence of the 

River with the sea. This is evident by the Depmiment of Conservation areas adjacent, 

birdlife and inffilga hatchery. We are told of its cultural·impmi311ce although a 

renmffilt of the Te Awa o te Atua. 

Conclusions as to impacts on the Tarawera River 

[341] It is the Applicm1t' s case that there would be no discernible impact on the 

river's water quality after reasonable mixing. Provided there was a condition to that 

effect, and that the mixing zone is, reasonable 311d avoids the inffilga hatchery, bird 

breeding colony 311d nohonga m·eas, then we cm1 conclude that the impact upon the 

coastal marine area 311d, in fact, the sea 311d shore, would be negligible. 

[342] The issue that arises, however, is if the Tm·awera Catchment is generally 

improved, 311d the ORC discharge may in those circnmstances compromise the quality 

of the Tarawera River. It is difficult to imagine that this would be so, given the 

dilution levels involved, but neve1iheless it was acknowledged by the Applic311t that 

the Regional Council had the power to review the consent if the Tarawera Catcl=ent 

Pl311 or other pl311s affecting the river imposed a higher st311dm·d.. Although we 

aclmowledge that Councils have this power, it has been rarely exercised in practice. 

Our preference would be to see 311 explicit provision requiring the consent be 

reviewed in the event that a new catchment pl311 is imposed that has a higher st311dard 

than that c=·ently applying to the Tarawera River catchment, or the CMA within this 

particular m·ea. 

[343] Provided the above condition is imposed, the issue is the impact upon the 

ORC rather th311 the Tarawera River. Given our viev,Ts that there· are methods that 

would improve the water quality being pnmped into the ORC, particularly through 

wetland or riparian planting, 311d even removal of stock, we m·e at this stage not 

convinced that it is not possible to reduce the level of N and P entering the ORC to 

levels close to or better thm1 those of the current discharge. We conclude that impacts 

would be avoided if there was an improvement in the N and P levels being pumped 

' ~ ···. ' 
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from this part of the Robinson fatm to the ORC. We conclude this is technically and 

practicably feasible. 

Is the discharge prohibited? 

[344] One possibility raised by the plans, in patiiculm mle 15.8.4(r) of the 

Tmawera Catchment ·Pian, is whether the dischmge to the ORC is a prohibited 

activity. Chapter 15.8.4(r) provides: 

Except for the provisions of the operative Onsite Effluent Treatment 
Regional Plan, and for the provisions of the Kawerau Township and 
Edgecumbe Township set out in (a)-( d) of this rule, and the provisions of 
Rule 15.8.4(x), all new or existing discharges of human sewerage or 
contaminants derived from ·human sewerage into surface water within the 
Tarawera River catchment will become a prohibited activity on the date on 
which this regional plan becomes operative. 

[345] Chapter 15.8.4(x) provides for dischmge of human sewage fi:om the 

Kawerau township into smface water in exceptional circumstances. No-one 

suggested the other exceptions applied to this application. 

[346] The context of this rule is explained in 15.4.6, which deals directly with 

sewage dischm·ges. After noting the cuhural objections, it notes: 

While some liquid wastes, including this sewage, may be treated to a 
higher degree before being discharged, this does not overcome the 
adverse effect of these discharges on the Mauri life force of a water body, 
unless the waste has first been passed through the cleansing properties of 
earth. 

[347] Of comse, this provision does not assist us with the question of what is a 

dischmge to smface water. 

Discharge to a water body 

[348] The primmy position for the Applicant· was the dischmge was to.ground in 

circumstances where it then joined groundwater and/or flowed through sand before 

joining surface water nem the Robinson's fmn drains. On the other hand, the 

Catchment Plan identifies particulm·ly high phosphorus levels at Matata, and includes 

a comment on nitrogen: 107 

It is apparent, therefore, that any effluent treatment measures that reduce 
the discharge of dissolved nutrients, particularly ammonium nitrogen, to 

107 Under figure 14, page 159 Taraw~ra Catchment Plan 
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the Tarawera River, will benefit the oxygen supply of the lower reach of 
the Tarawera River. 

[349] It is also recognised in the Catclnnent Plan 15.4.10(a) ihat nutrient sources 

:fi"om agricuhural sources are difficult to control. As consents officer for the Regional 

Council, it was Miss JL Hollis's view that the overall concern of this aspect of the 

plan was towards direct discharge to surface water, rather than indirect discharge 

through ground. 

[350] We have discussed tl1e general purp01i of the Catchment Plan already, and 

we have concluded that the plan is particularly focussed on nutrients reaching tl1e 

Tarawera River. The wording oftl1e Rule 15.1.8(r) is ambivalent; it is not clear from 

its wording whether it is intended to apply to indirect as well as d:iJ:ect discharges. 

The use of the words contaminants derived from human sewage may be indicative 

that it is dealing with indirect discharges. On the other hand, as Ms Hamm submitted 

it could clearly be suggesting that the direct discharge of water after it had been 

through a waste Treatment Plant to surface water would not be permissible. 

[351] It is in this regard tl1at, from the Court's perspective, the real concern is that 

the Applicant has presented evidence on the basis that there would be no attenuation 

of N or P from its discharge in the LAP to its appearance in the surface waters of the 

drain. Our view overall is that it must be the intent of this mle of the Catchment Plan 

that there be frniher attenuation for indirect discharge to smface water. In answer to 

questions, some of the witnesses acknowledged that there probably would be 

attenuation, both through utilisation within the root zone by plants, and also with the 

bacterial and other adsorption that would occur in the sands. Overall, however, it is 

difficult for us to reach a conclusion that this would not amount to an un-attenuated 

discharge unless we can be satisfied that there will be a reduction. 

[352] On balance, we have concluded that the methodology to achieve that is 

easily available to the Council and the landowner by adopting a riparian planting, 

wetland, or stock reduction approach, or a combination of these. Provided we were 

satisfied that there is reasonable attenuation ofN and P, we would agree that the rule 

on its face is not intended to catch every contaminant derived from human sewage, 

even after treatment. It is the lack of any attenuation proposed in respect of N or P 

tl1at creates the Court's difficulty. 

[353] So far as the degree of attenuation to be achieved once discharged to ground 

at the LAP, we would have thought that this needs to be at a reasonable level. We 
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would expect something in the order of one half by the time of discharge to the ORC 

but no direct evidence as to the appropriate attenuation that would ensure this is not an 

indirect discharge was given. An example of an unacceptable indirect discharge 

might be where a waste treatment discharge was put through a chamber of earth prior 

to discharge to a river or poured on a rock. The rule cam1ot be intended to be 

circumvented so readily, and ground-based discharge seems to be based on the 

assumption that there will be reasonable attenuation, if not total attenuation, through 

the earth. 

Modification of the wastewater discharge to ground 

[354] In addition to the methods we have already discussed, we did ask questions 

around whether or not the discharge to ground through the LAF at 300mm 

underground was necessary. It appeared to be accepted by the experts that if 

discharge was made to surface, this would mean greater uptalce of N and P by 

vegetation. We accept there may be difficulties with interference of the hardware by 

animals or people. The major concern of the Consent Authority however, was that 

this, as public reserve land, should still be available for public access and surface 

discharge wolf]d compromise that. Given the lack of evidence f1:om the Applicant, we 

will not consider this possibility further given the sites proximity to Maori land and 

the possibility of cultural issues a11d Reserves Act 1977 issues arising. 

The application of the various statutory documents 

[355] We have considered all the planning instruments which we were directed to 

and we list them here for completeness: 

• National Policy Statement for Freshwater Management- 2014 (National 

Freshwater Policy) 

• New Zealand Coastal Policy Statement-2010 (NZ Coastal Policy) 

• Bay of Plenty Regional Policy Statement- 2014 (Regional Policy 

Statement) 

• Bay of Plenty Regional Water and Land Plan- 2008 (Water and Land 

Plan) 

• Bay of Plenty Air Plan- 2003 (Air Plan) 

• Regional Plan for the Tarawera River Catchment- 2004 (Tarawera 

Catchment Plan) 
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o Regional Coastal Envi:romnent Plan- 2003 (Coastal Plan) (and proposed 

Coastal Plan) 

o Off-Site Effluent Treatment Regional Plan- 2006 (OSETRP) 

o Operative (2012) and Proposed Whalcatane District Plan (2013) (District 

Plan) 

(356) Given ihat there is no dischm·ge fi·om ihe Treatment Plant, m1d it is outside 

ihe coastal environment, the National and Regional documents m·e of limited 

relevance. Overall, however, ihe LAF application matter is impacted significantly by 

two pmiicular factors. The first is the relationship between the Freshwater Policy 

Statement and ihe NZCPS, given ihat ihe water :fi·om ihe ORC enters into the 

Tarawera, which is within ihe CMA. The second major issue is that ihe ORC is 

within ihe Tm·awera Catchment m·ea, and therefore si.Jbject to the Tmawera Region 

Catchment Plan. 

[357) Boih policy statements have a similm overall thrust: towm·ds maintenance 

and enhancement of values. However, ihe different wording can lead to some 

confusion in ·cases such as ihe present, where waters of ihe Tarawera move from 

Freshwater to ihe CMA. 

(358) We aclmowledge ihat the Regional Coastal Plan has been notified to addJ:ess 

recent changes to the NZCPS, but ihese changes are yet to be resolved. In relation to 

the Freshwater Policy Statement, no regional policy statement or plans are yet in 

prospect. 

(359) We will now exmnine both national documents to identifY ihe 

intenelationship for this case. 

[3 60) The Freshwater Policy Statement is new, but nevertheless is intended to give 

explicit application of the Act to freshwater. It contains a number of objectives and 

policies that seek to maintain or improve ihe quality of fresh water. The NZCPS is, of 

course, also of significant importance in the hierarchy of documents, as co:nfnmed by 

ihe Supreme Court in King Salmon. 108 Objective 1 of the NZCPS provides inter alia: 

Maintaining coastal water quality and enhancing it where it has 
deteriorated from what would otherwise be its natural condition with 
significant adverse effeCts on ecology and habitat because of discharges 
associated with human activity. 

108 [2014] NZRMA 195 
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[361] We have not set out om full examination of each instrument here because 

that is simply not necessary given the overlap and common theme to many. We have 

ordered the following section with the higher order documents first, consistent with 

their hierarchical relationship. We have spent some time on the national policy 

instruments, particularly the Freshwater Policy Statement, as this document is key to 

pmis of om decision, and being very new has not made its way to be reflected in the 

lower order documents. 

Freshwater Policy Statement 

[362] The national significance of fresh water and Te Mana o te Wai is set out at 

page 6 of the Freshwater Policy Statement. It states: 

This national policy statement is about recognising the national 
significance of fresh water for all New Zealanders and Te Mana o te Wai. · 
A range of community and tangata whenua values, including those 
identified as appropriate from Appendix 1, may collectively recognise the 
national significance of fresh water and Te Mana o te Wai as a whole. 
The aggregation of community and tangata whenua values and the ability 
of fresh water to provide for them over time recognises the national 
significance of fresh water and Te Mana o te Wai. 

[363] The Bay of Plenty Regional Plan requires mnendment to reflect .the· 

Freshwater Policy Statement, and we were told that process is underway. Objective 

Al concerns safeguarding the life supporting capacity, ecosystem and indigenous 

species including their ecosystems. It also concerns safeguarding the health of people 

and communities at least as affected by secondary contact with freshwater. 

[364] Objective A2 requires that the overall quality of freshwater within a region 

is maintained or improved while, particularly relevant to this application at 

subsection( c), improving the quality of freshwater in bodies that have been degraded 

by human activities to the point of being over-allocated. 

[365] The term over-allocated is defined and relies on freshwater objectives being 

set for management units. Thus, until a regional plan is established in accordance 

with the requirements of the Freshwater Policy Statement, we don't know precisely 

what allocation level we are working with. We note an allocation refers to both 

quantity and quality (see defmitions in the Freshwater Policy Statement). 

[3 66] Policy A3 (b) sees Regional Councils in preparing Regional Plans, where 
·.permissible: 
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... making rules requiring tl1e adoption of the best practicable option to 
prevent or minimise any actual or likely adverse effect on the environment 
of any discharge of a contaminant into fresh water, or onto or into land in 
circumstances that may result in that contaminant (or, as a result of any 
natural process from the discharge of that contaminant, any other 
contaminant) entering fresh water 

We conclude pe1missible is a reference to penrrissible in terms of the Objectives of 
the Freshwater Policy Statement and RMA. 

[367] Policy A4 sets out directions under s55 RMA which provides an interim 

anangement llltil the Councils have can·ied out the necessary changes to their 

regional plans. Subsection 1 requires109
: 

1. When considering any application for a discharge the consent authority 
must have regard to the following matters: 
a. the extent to which the discharge would avoid contamination that will 
have an adverse effect on the life-supporting capacity of fresh water 
including on any ecosystem associated with fresh water and 
b. the extent to which it is feasible and dependable that any more than 
minor adverse effect on fresh water, and on any ecosystem 
associated with fresh water, resulting from the discharge would be 
avoided. 

[emphasis added] 

[368] Objective CAl indicates that the approach to be taken in establishing 

objectives for fresh water will recognise regional and local circtilllstances as well as 

being nationally consistent. The scheme of the fi:amework is set out in Policy CAl 

which indicates that a regional council is to identify fi:eshwater management muts that 

include all freshwater bodies within its region. Tllis then wonld include the ORC. 

[369] Without getting in too much detail, Policy CA3 requires the Regional 

Coilllcil to set freshwater objectives for compulsory values set out in appendices 

Freshwater Policy Statement, and these values must not go below the national bottom 

lines except where this is caused by naturally occmring processes (or there is existing 

ir:fi·astructure which are to be listed in an appendix not yet added). 

[370] Objective Dl concems Tangata Whenua roles and interests, which talks of 

providing for the involvement of iwi and hapil to ensure tangata whenua values and 

interests are identified and reflected in freshwater management. 

109 Subsection ( 4) indicates Subsection 1 applies and subsection (5) indicates subsection (2) does not 
apply because the applications were lodged prior to the date the Freshwater Policy Statement took 
effect being 1 August 2014 (ie 28 days after gazette notice 4 July 2014) 



;. ' - . 

96 

[371] National values and uses for freshwater are set at Appendix 1. There are 

Compulsory National Values and Additional National Values. The compulsory 

values address the maintenance of ecological processes, biodiversity and resilience to 

change and matters to be talcen into account for a healthy freshwater ecosystem 

including the management of contaminants and changes in freshwater chemistry, 

excessive nutrients, algal blooms low oxygen and invasive species and essential 

habitat. 

[3 72] Tb:is instrument is relevant to the LAF proposal. It is apparent the ORC is 

degraded by human activities. Whether it is considered over-allocated to a point 

where a freshwater objective is no longer being met is a moot point. The Freshwater 

Policy Statement defmes Freshwater Objective as being a description of an intended 

environmental outcome in a freshwater management unit. A Freshwater Management 

Unit is defined as meaning the quality of the fresh water at the time the regional 

council commences the process of setting or reviewing freshwater objectives ·and 

limits in accordance with Policy AI, Policy Bl, and Policies CAI-CA4. While the 

Regional Council has cOimnenced tb:is process the outcome is tmknown and some 

way off. On tb:is basis we rely on what is available to us now and that is contained in 

the Water and Land Plm and the Tarawera Catclnnent Plan. 

[373] We conclude that the ORC is over-allocated because the regional documents 

provide a clear direction towards reduction of contaminants and enhancement. 

Further, the ORC, through its interaction with the Tarawera River, is contributing to 

the reduction of health and mauri of that river. These compulsory values would seem 

to put the ORC clearly in the :fi.·arne of the directives of the Freshwater Policy 

Statement for maintenance and enhancement. It would not meet Objective Al(a) of 

the Freshwater Policy Statement. As a contributor to the Tarawera it must fall under 

A2, wb:ich signals maintained or improved. · 

[374] The question of the use of the word overall in A2 is an issue. It would seem 

the Applicant relies on an interpretation that, provided the quality in the region is 

maintained or improved overall, consent to reduce the quality in one area may be 

appropriate. In other words an overs and unders approach. We need to be careful 

confirming that tb:is is indeed the interpretation to be given to tb:is objective. Could it 

be simply an adjective referring to the overall goal to maintain/ not let things slip 

backwards? The Freshwater Policy Statement references tb:is overall quality to the 

region. The region is clearly made up of more than one catclnnent. 
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[375] Reference to Part 2 of the Act is ins1mctive in understanding this wording. 

The Act has a single purpose expressed in Section 5 aod interpreted in Part 2 aod the 

various docmnents prepared lmder it. The hierarchy requires that there must be a 

consistency in documents achieving the overall pmpose of the Act and superior 

docmnents. In this regard the overall pmpose phrase used in the National Freshwater 

Policy must be referable to Section 5 subsection (2)(a), (b) aod (c). It would be 

contrary to the Act for the National Freshwater Policy to mean that individual 

catchments could fail to meet (a), (b) and (c). Further, there are the Regional 

Council's fimcticins as set out in s3 0 RMA, the most relevant pmis for current 

purposes, we set out here: 

30 Functions of regional councils under this Act 

(1) Every regional council shall have the following functions for the 
purpose of giving effect to this Act in its region: 
(a) the establishment, implementation, and review of objectives, policies, 
and methods to achieve integrated management of the natural and 
physical resources of the region: 
(b) the preparation of objectives and policies in relation to any actual or 
potential effects of the use, development, or protection of land which are of 
regional significance: 
(c) the control of tl1e use of land for the purpose of

(i) soil conservation: 
(ii) the maintenance and enhancement of the quality of water in 
water bodies and coastal water: 
(iii) the maintenance of the quantity of water in water bodies and 
coastal water: 
(iiia) the maintenance and enhancement of ecosystems in water 
bodies and coastal water: 
(iv) the avoidance or mitigation of natural hazards: 
(v) the prevention or mitigation of any adverse effects of the 
storage, use, disposal, or transportation of hazardous 
substances: ............... . 

(f) the control of discharges of contaminants into or onto land, air, or water 
and discharges of water into water: ................... . 

[emphasis added] 

This section indicates towards maintenaoce or improvement of all water bodies: 

[376] The ORC is highly eutrophic. It does not meet objective Al(a) of the 

Freshwater Policy Statement. We were told further nutrients will not increase its 

ecological limitations. We were told there is ao upper linlit to that situation but the 

proposal would be below this. The suggestion then is that the stremn is so 

ecologically compromised that the futiher addition of nutrients to certain limits will 

not malce the ecological situation significaotly worse . 

. [3 77] In relation to the interim provisions which the Regional Council must apply 

(Policy A4) adverse effects from contamination under A4(1) are to be avoided. Under 
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A4(2) it needs to be bofujeasible and dependable fuat any more fuan a minor adverse 

effect is avoided. 1bis raises the issue of cnmulative effects and long term effects. 

Once we consider fue primary objective to safeguard fue life supporting capacity and 

sheet this home to Part 2 and fue Regional Council's fi.mctions, we conclude fuat 

maintenance at least must be assnmed. Adding to an existing background level albeit 

degraded, will not achieve maintenance. 

[3 78] By increasing fue level of contamination of fue ORC, fuere is fue potential 

for fue overall input fi·om this source to the Tarawera River to increase and fuerefore 

to have a negative impact on the river. We have accepted beyond an undefined area 

of reasonable mixing and provided certain areas are outside the mixing zone then that 

risk is negligible. 

[3 79] Concerns were raised by iwi over possible contamination of freshwater and 

groundwater. Those impacts . are confirmed by expert evidence. There is no 

indication in the evidence of how the Te Mana o te Wai aspect of the National 

Freshwater Policy (and Objective Dl) is to be addressed. In terms of cultural effects 
. . 

as discussed elsewhere, this would need to be addressed in order to meet Part 6 RMA 

matters which clearly seem to be ensln·ined in the Freshwater Policy Statement. 

Does the Freshwater Policy Statement mean that contamination of water can occur to 
the Appendix 2 levels? 

[3 80] Given the overall thrust of the docnments, fue proposition that increased 

pollution of the ORC, increased discharges ofN and P, are acceptable seems counter

intuitive. The Applicant points to the fact that fue discharges, although an increase 

over current discharges, and in excess of the ANZEC guidelines are nevertheless 

lower than those set out in the 2"d Schedule to the Freshwater Policy Statement. 

[3 81] If the suggestion is that the Freshwater Policy Statement provides some 

permit to drive to the bottom line, or a licence to pollute, then that concept is entirely 

rejected by the Comi. Schedule 2 needs to be read in the context of the NZCPS, the 

Freshwater Policy Statement as a whole, Part 2 of the Act, and the other docnments 

related to it. As we say, overall, the NZCPS and other docnments seek to maintain 

and improve water quality and reduce discharge of contaminants to waterways . 

.·. [382] We expected some fmm of nutrient or water balance argnment. However, in 

· this case the evidence as to reduction in discharges to water fi·om the septic tanks in 
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Matata was very general. The general information was that there was little, if any, 

attenuation through the septic tank system and its discharging to soil, particularly in 

respect of N and P. But there was no paliicular suggestion that septic taulc clischa:rges 

were reaching smface water with significant levels of N alld P. There was some 

evidence of water quality arotmd Matata, alld tllis did show paliiculal·ly elevated areas 

in the lagoon area adjacent to the Matata Hotel. However, a note to tl1ese reports 

indicated that a neal·by owner had been discharging sewage directly to tl1e sb:eaJ.n, and 

tllis may explain tl1e elevated levels. One of the other lligher levels was at the 

upstreaJ.n end of the Waitepmu StreaJ.n, above allY al·eas of residential activity. We 

can only assume, therefore, tl1at the level of contanli.nation in that reach was due to 

other causes rather than hmnan sewage. 

[383] We undertook the site visit to better tmderstand whetl1er or not septic taulcs 

might be generally concluded as discharging to the lagoon and/or streams. 

Unfortunately, the results of om site visit did not assist in this tmderstanding. The 

majority of Matata is on higher land- probably created by f01mer debris flow, and/or 

collapse of the escarpment. We would need detailed evidence on groundwater, 

penneability alld testing to have allY ce1tainty about potential contaJ.nination of 

waterways from septic taulcs. 

[384] The lagoon itself is a wetland, and would deal with N and P relatively 

efficiently. Ce1iainly since the lagoon rehabilitation after the 2005 debris flow, this 

area has significantly improved, and the wetlands appeared in good condition, with 

the al·ea :fi.mctioning lal·gely in accordance with the development concept. 

[3 85] The land rises fairly steeply from the State Highway and the businesses and 

houses fronting it, and there was no evidence given that septic taulc waters in these 

higher al·eas would necessarily reach groundwater or the lagoon via groundwater. 

Rangitihi Marae has a complex treatment system and field disposal system on the 

slope above State Highway 2, only 50 or so metres from the lagoon, and there was no 

evidence given of contanli.nation from fuat either. 

[3 86] We conclude, as a general principle, fuat the wastewater Treatment Plant 

will significantly reduce N nutrient contanli.nant levels, but will have more linlited 

effects in terms of reducing P. We have no information on which we can quantify fue 

benefit from the removal of that waste from the septic taulcs when compared to its 

addition to the ORC. Although we accept as a basic principle that with the reduction 

in the contaJ.ninant levels, improvement or maintenance of fue waterways might be 
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seen on a catclnnent or wider basis than the ORC, and include Matata, or even the 

catclnnent area, there was no evidence on which we were able to reach a positive 

conclusion of benefits. We do accept, as did the planners for the parties, that there is 

a general benefit in the removal of septic tank waste and its processing this through a 

wastewater Treatment Plant. However this does not enable us to reach any firm 

conclusion as to whether the increase in nutrients into the ORC is balanced by a 

reduction in nutrients reaching groundwater or surface water elsewhere. 

[387] So far as the NZCPS is concemed we accept that no contaminants are likely 

to reach the coastal waters via the groundwater directly. The impacts on the coastal 

waters of the Tarawera River are likely to be negligible.· 

Te Mana o te Wai and the LAF 

[3 88] The Freshwater Policy Statement records the following as matters of 

national significance: 110 

This national policy statement is about recognising the national 
significance of fresh water for all New Zealanders and Te Mana o te Wai. 

A range of community and tangata whenua values, including those 
identified as appropriate from Appendix 1, may collectively r.,cognise the 
national significance of fresh water and Te Mana o te Wai as a whole. 
The aggregation of community and tangata whenua values and the ability 
of fresh water to provide for them over time recognises the national 
significance of fresh water and Te Mana o te Wai. 

[389] We considered the Matata community values concernmg water by 

considering their responses to this application under the heading Consultation above. 

We note that a significant number. of the community support full reticUlation. 

[3 90] We have also addressed the particular matters raised by the Appellant in this 

decision, and consider that in total community values have been addressed. What we 

have not yet completed is an analysis of what additional tangata whenua values may 

be relevant and what those might add toTe Mana o Te Wai and the aggregation of 

values concerning freshwater in the Tarawera catclnnent. We note the term is not 

defined in the Freshwater Policy Statement, but it includes, but not limited to, those 

values as appropriate from Appendix 1. 

[391] We also note the Preamble, the objectives and, in particular, Objective Dl 

and Appendix 1, must add to the term. The Preamble records that addressing tangata 

·. no Freshwater Policy Statement-FM 2014 
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whenua values and interests across all the well-beings in the Freshwater Policy 

Statement, and including iwi and hapil in the overall management of the well-beings 

are key to meeting obligations under the Treaty of W aitangi. In addition, it records 

that fi·eshwater objectives for a range of tangata whenua values are intended to 

recognise Te Mana o ·te Wai. It records that iwi and hapil recognise the importance of 

fi·eshwa:ter and that they have reciprocal obligations as kaitiald to protect fi·eshwater 

quality. 

[3 92] The values listed in Appendix 1 all incorporate aspects of tfu1gata whenua 

values, and the term "mauri'' is used in relation to the first till·ee national values 

Under Objective Dl local authorities must take reasonable steps to involve iwi and 

hapil in the management of :fresh water and ecosystems. They must also work with 

iwi and hapil to identify any additional tfu1gata whe1ma values and interests in fresh 

water and freshwater ecosystems, and reflect those in their mm1agement and decision

maldng for the region. 

[393] Ms Hannn also helpfully refened to the document Proposed Amendments to 

the National Policy Statement for Freshwater Management 2011 - A Discussion 

Document. 111 That document, under the heading "Articulating tangata whenua 

values" states that the term represents "the ilmate relationship" between the first three 

national values (now reflected i11 Appendix 1 of the Freshwater Policy Statement). 

Before the Freshwater Policy Statement was promulgated it was a te1m that refened to 

the "inherent mana of water". 

[394] We were also refened to Exhlbit "R'~ which was produced by the Minister 

for the Enviromnent pursuant to s52(3) (c) of the RMA. Under that provision the 

Minister is required to produce a SUllll11ary of reco111111endations and a sUllll11ary of 

decisions made on the Freshwater Policy Statement. According to the Summary, the 

key reason for the decision to include the new te1m Te Mana o Te Wai related, in the 

Minister's view, to the need for regional variation in the expression of tfmgata 

whenua values. Thus the Minister believed that a flexible and high level approach 

was needed. 112 Smce that date there have been attempts to restrict the mbit of the 

term tm·ough draft guidelines. However, as Mr Mikaere agreed, the te1m must include 

more than mauri and thus the definition of Te Mana o te Wai ill the Ministry for the 

m Exhibit Q 
112 National Policy Statement for Freshwater Management 2014- Summary of Recommendations and 

Minister for the Enviromnent's Decision, Exhibit R, page 6 
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Environment's Draft Guidelines on the National Fresh Water Policy Statement was 

deficient. 113 

[395] Taking all these documents together we have concluded that the term can 

only be fully taken into account by reference to any additional local tangata whenua 

values that aggregated with community values add to those ah·eady articulated in the 

Freshwater Policy Statement. 

[396] In attempting to lmderstand what those are and given that caring for the 

mauri of the waters in the catchment was an important issue for the local iwi, we have 

also asked what the relationship of te Mana o te Wai is with the term mauri. In this 

respect we were first assisted by the evidence given by Dr Daniel Hikuroa. He 

advised the following: 114 

In terms of a key definition of mauri, a key one is derived from the 
Reverend Maori Marsden where he . .. suggests that mauri is present in 
land, forests, waters and all the life they support. Together with natural 
phenomena such as mist, wind and rocks they all possess mauri. Clive 
Barlow talks about mauri as being the binding force between the physical 
and the spirituaL ... It is the.life energy force or unique life essence that 
gives being and form to all things in the universe. 

[3 97] Dr Hikuroa noted that as mauri occurs very early in the stages of the 

genealogical table of Maori cosmogony, it is the force that inter-penetrates all things 

to bind and knit them together and as the various elements diversifY, mauri acts as the 

bonding element creating unity and diversity. 115 In other words, mauri is associated 

with the beginning of all matter in its various forms. 

[3 98] Whilst he was not so comfmiable defining the expression mana, he 

considered that mauri has a relationship with mana.116 In terms of the Freshwater 

Policy Statement, he suggested that Te Mana o Te Wai would need to be defmed by 

reference to tangata whenua values and from a matauranga Maori (Maori knowledge) 

base which was context specific.m His view was that in order forTe Mana o Te Wai 

to be accurately talmn into account, it would have to come down to the mana of the 

tangata whenua.118 Thus if the mauri of a catchment was negatively impacted, so 

therefore the mana was impacted. If efforts are made to restore the mauri of the 

113 lV1r Mikaere, Transcript, page 632 
114 Dr Hikuroa, Evidence-in-chief, Transcript pages 719-720 
115 Ibid page 720 
116 Ibid, page 721 

i 117 Ibid, page 721 
11

' Ibid, pages 721-722 
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waters, that would in tmn, restore the mana of the people.119 It was his view that one 

is not sepm.·ate :from the other as they are inextricably linked.120 

[399] Consistent with Dr I-Iikm.·oa's views on Maori cosmology, Maanu Paul noted 

that Te Mana o Te Wai refers toTe Kau'waerunga (the celestial/heavenly world) and 

Te Kauwaeraro (the terrestrial/physical world) which are inter-connected.121 Water 

has within it, he explained, the potential to linlc the celestial and terrestrial worlds and 

the whakapapa between Ranginui. and Papatuanuku, the sky father and the em.th 

mother.122 For the Ngati Awa people, as river people, they imbued their rivers with 

mana and mauri. 123 Where degraded, such as the ORC, it was his view that the mauri 
' 

can be ... returned in an enhanced position, is not destroyed, it is in abeyance until it 

can come back to its original condition. He stated:124 
• 

The mauri cannot be destroyed because the Te Mana o Te Wai, the power 
of the water is maintained by the people and as long as Ngati Awa people 
live the mauri of the Orini will continue to live because it is the people who 
give the mana ... that results in the mauri, which is essential to think, to 
understand as Dr Dan Hikuroa said, it is the tangata i roto i te whenua, the 
people who are in the land who determine the mauri. 

\ 
[ 400] When asked to clarify whether he was giving expert cultural evidence for 

both Ngati Awa and Ngati Rangitibi on this issue, he corrfinned that he was. 125 

[401] In terms ofNgati Tuwhm.·etoa, the evidence we have carne :from Ms Vercoe 

who opined that mauri can never be modified by man as it is :from the celestial 

realm.126 In terms of water, mauri included the currents, the water flow, the 

gravitational pull, everything that is not visible, it's intangible ... life forces. 127 She 

described mana as the quality control tool in the physical world.128 But, she 

expl~ed, this form of management could only be assigned to those who were 

endowed with esoteric lmowledge, namely tohunga, becanse they had the skills to 

mediate tapn - tapn being the lin1c that tied the heavenly and physical worlds 

together. 129 Tohunga generally undertook such work for the benefit of their people. 

119 Ibid, pages 722-724 
120 Ibid, page 724 
121 :Mr Paul, Evidence-in-chief, Transcript, page 1034 
122 Ibid, page 1033 
123:Mr Paul, pages 1033-1034 
124 Ibid, page 1033 
125 Ibid page 1042, line [25] 

. ·.-;. ... 
126 :Mr Vercoe, Questions from the bench, Transcript pages 992-993 

· 
127 Ibid, page 993 
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128 Ibid, pages 992-993 
•. 

129 Ibid, pages 992"993 
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[402] It is at this juncture where the evidence of Mr Paul and Ms Vercoe 

demonsh·ate that there is a reh\tional aspect to the te1m Te Mana o te Wai that is 

central to tangata whenua values and their kaitiakitanga responsibilities. This 

relational aspect is consistent with Mr Mikaere's view when he linked Te Mana o te 

Wai with the identity oftangata whenua and pmticuiar water-bodies, noting the use of 

water bodies in tribal pepeha (proverbs ). 130 He agreed that the te1m means something 

more than mauri and that it encapsulates the entire water body, including the banks 

and beds. 131 Thus we find that there is a relational value which is an additional value 

associated with Te Mana o te Wai in the Tarawera Catchment. 

[403] This relational value was recorded in the ,evidence of Ms Hughes, the 

cultural advisor for the Applicant, who noted that the various iwi voiced concerns for 

all the water bodies within the Ta:rawera catchment, including the ORC. This concern 

was expressed in the interim CIAs provided by those iwi who responded before the 

hydrological evidence was released. 132 After the hyd:rological evidence becmne 

available to them, all affected iwi continued to indicate that they wanted the Applicant 

to p:revent wastewate:r seepage or discharge into water, including salt water. 133 Their 

approach is consistent with what is :recorded of their values concerning wate:r in 

Chapter 8 of the Catchment Plan. 

[ 404] The implications for this Cou:rt, relate to the Applicant's need fo:r a consent 

for the dischm·ge of tr·eated wastewater into lm1d, in ci:rcumstm1ces that may result in 

the treated wastewater entering water. We note the evidence concern.i;lg the potential 

N and P loading into the groundwater was not expressed clearly in the hydrological 

evidence ootil the hearing, and we doubt the iwi were fully appraised of the issue. 

[ 405] While not a wastewater seepage or discharge into water per se, we consider 

fi:om the views expressed in evidence before us including the CIAs m1d in the 

Catchment Plan, that all of the iwi would consider that the mami of the waters, would 

be affected by this proposal given the certainty that there will be some nutr·ient and 

phosphorus loadings discharged into the ORC and fl·om there into the Tm·awera RiveT. 

,<;;~}~hi _il);>~\ 
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;f:~;~ Ctll\~(\'~S~> ::: ~~dJ~~~e~~i,vidence-in-chief, pp 464-465 [26] 
133 Ibid, paragraph [3 6] 
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NZ Coastal Policy Statement 

[ 406] The pmpose of the NZ Coastal Policy is to state policies in order to achieve 

the pmpose of the Act in relation to the coastal environment of New Zealand. The 

coastal environment has characteristics, qualities and uses that mean there are 

paxticular challenges in promoting sustainable management. These includeY4 

The coast has particular importance to tangata whenua, including as 
kaitiaki 

Continuing decline in species, habitats and ecosystems in tile coastal 
environment under pressures from subdivision and use, vegetation 
clearance, Joss of intertidal areas, plant and animal pests, poor water 
quality, and sedimentation in estuaries and the coastal marine area 

[407] The lower reaches of the Tarawera River below the Thornton Road Bridge 

are within the Coastal Marine Area (CMA) boundm:y. The ORC feeds into the lower 

reaches of the Tarawera River below this point therefore directly into the CMA and 

approxin1ately 450m from the rivers confluence with the Pacific Ocean. 

[ 408] The application of the NZCPS relevant here includes:135 

... a consent authority, when considering an application for a resource 
consent and any submissions received, must, subject to Part 2 of the Act, 
have.regard to, amongst other things, any relevant provisions of this NZ 
Coastal Policy (section 104(1)(b)(iv) refers); 

when considering a requirement for a designation and any submissions 
received, a territorial authority must, subject to Part 2 of the Act, consider 
the effects on the environment of allowing the requirement, having 
particular regard to, amongst other things, any relevant provisions of this 
NZ Coastal Policy (sections 168A(3)(a)(ii) and 171(1)(a)(ii) refer); 

[ 409] Objective 1 is concemed with safeguarding the integrity, form, f1.mctioning 

and resilience of the coastal environment m1d sustaining its ecosystems, including 

marine and intertidal areas, estuaries, dunes aJ1d land by: 

0 maintaining or enhm1cing natural biological m1d physical processes in the 

coastal environment and recognising their dynaJnic, complex and 

interdependent nature; 

0 protecting representative or significm1t natural ecosystems and sites of 

biological importance and maintaining the diversity ofNew Zealand's 

indigenous coastal flora and fauna; and 

134 NZCPS Preamble 
l35 NZCPS 2010 Application of Policy Statement, page 7 
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o maintaining coastal water quality and enhancing it where it has 

deterior11ted :fi·om what would otherwise be its natural condition, with 

significant adverse effects on ecology and habitat, because of discharges 

associated with human activity. 

[ 41 0] Objective 2 concerns the preservation of the natural character and protection 

of natural features and landscapes. The LAF site is within the coastal environment 

being a coastal sand dune which we were advised comprises a threatened land . 

environment and an endangered ecosystem. This objective encomages restoration of 

the coastal environment and introduces the principles of the Treaty of Waitangi and 

the obligations ·concerning kaitiakitanga for tangata whenua, incorporating 

Matamanga Maori into sustainable management practices and recognising and 

protecting characte1istics of the coastal enviromnent that are of special value to 

tangata whenua. This relationship is further set out in Policy 2 of the NZCPS. 

[ 411] Objective 4 is to maintain and enhance the public open space qualities and 

recreation opporhmities of the coastal enviromnent. We note the LAF site is a 

Recreation Reserve. Objective 5 concerns management of coastal hazard risk 

[412] Perhaps most relevantly Objective 6 is an enabling objective which seeks to 

enable people and communities to provide for their social, economic, and culh.n·al 

wellbeing and their health and safety, through subdivision, use, and development, 

recognising that amongst other things 

··,: .. ·.:.: 

o the protection of the values of the coastal enviromnent does not preclude 
use and development in appropriate places and forms, and within 
appropriate limits; 

o some uses and developments which depend upon the use of nahrral and 
physical resomces in the coastal enviromnent are important to fue social, 
economic and cultural wellbeing of people and communities; 

o functionally some uses and developments can mliy be located on fue coast 
or in fue coastal marine area; 

o the protection of habitats of living marine resomces contributes to fue 
social, economic and cultnral wellbeing of people and communities; 

o the potential to protect, use, and develop natural and physical resomces in 
the coastal marine area should not be compromised by activities on land; 
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o the proportion of the coastal marine mea 1mder any formal protection is 
small and therefore management under the Act is an important means by 
which the natm·al resources of the coastal marine mea can be protected; 

[413] Policy 4 refers to integrated management of nat1.rral and physical resomces 

in the coastal enviromnent and activities that affect the coastal environment. 

[414] Moving to Policy 7 (not ignoring the relevance of the other policies) a 

StTategic Phuming policy that sets out what is requil:ed when preparing regional policy 

statements and plans. These documents me required to consider where, how and 

when to provide for ft1tm·e residential, nrral residential, settlement, urban development 

and other activities in the coastal enviromnent at a regional and district level, and 

amongst other things (at subsection (2)): 

Identify in regional policy statements, and plans, coastal processes, 
resources or values that are under threat or at significant risk from adverse 
cumulative effects. 

Include provisions in plans to manage these effects. Where practicable, in 
plans, set thresholds (including zones, standards or targets),.or specify 
acceptable limits to change, to assist in determining when activities 
causing adverse cumulative effects are to be avoided 

[ 415] As with the Freshwater Policy Statement, this instnunent is relevant to the 

LAF proposal. We have not set out all of the objectives and policies relevant to the 

matters before us here but have considered them. The LAF is not an activity that by 

its nature needs to be located in a coastal envi.romnent. It has the potential to 

compromise the recreation/public open space ftmction of the site and we have 

recognised this in om commentmy later concerning the Reserves Act1 1977. We 

understand that the intention is for the public to continue to be able to enter the site 

and for signage to be installed explaining its use. We question the practicality and 

realistic use of the site for recreation pmposes. 

[ 416] However, the site is covered with predominantly exotic species and the 

proposal provides an opportunity to improve upon this with the planting of natives 

being enabled through the application of the LAF "water" and managed restorative 

planting. We also note it is fenced and we were told little use of it is made for 

recreational purposes other than passing by it to reach or enjoy the coastal foreshore. 

[ 417] li1 addition, management of the greater dune area is proposed as pmt of the 

. ... application with a draft Restoration Plan prepmed by Wildlands and incorporated in 

' . the. draft conditions put befme the Court. That could be considered as an off-set 

. : . .. 
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mitigation but was not offered for that purpose. We do not know the reality of this 

work given the ownership of the adjacent dune areas and what agreements may or 

may not be in place in that respect. We have not been able to place a great importance 

on this restorative project as it does not directly relate to the freshwater environmental 

impacts which we find to be a significant potentially adverse feature of tl1e LAF. 

[ 418] The retirement of the LAF from grazing albeit that is used for such purposes 

for li.nrited periods of the year only, will also provide for the opportunity to enhance 

fue ecological characteristics of the dunes and perhaps malce tllis area more resilient 

and encourage biodiversity. 

[419] There is no potential for contarn:iJ.1ants to enter the coastal environment/sea 

directly based on fue hydrological characteristics described to us. 

[420] The remaining concern in terms of potential contanlinants wifuin fue coastal 

environment and fue CMA in particular, is fue discharge of fue ORC into fue 

Tarawera River. That confluence is a sensitive area wifu inanga and bird ecological 

breading communities. Objective I of fue NZCPS seeks to safeguard fue coastal 

environment by in particular: 

... maintaining coastal water quality and enhancing it where it has 
deteriorated from what would otherwise be its natural condition with 
significant adverse effects on ecology and natural habitat, because of 
discharges associated with human activity. 

The Tarawera is such a coastal environment where the ORC discharges and fuus the 

emphasis on its enhancement. 

[421] We have discussed the issue of potential cultural effects includiug koiwi in 

relation to fue LAF. 

[422] The project as a whole will enable fue Matata commullity to provide for 

fueir social, econonlic, and cultural wellbeing and fue:iJ.· healfu and safety tlrrough an 

improved wastewater treatment system which will address current needs and growth. 

However, this needs to be balanced against fue matters set out in Objective 6 and as 

we comment above fuere are irnpmiant sensitivities around the LAF site and tl1e LAF 

operation which need to be addressed. 
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Conclusions on National Policy Statements 

[423] We conclude from this evidence m relation to fi·eshwater policy ilmt 

wastewater seepage or discharge :fr·om l11e LAF into surface water is not acceptable to 

tangata whenua, and increased N and P will affect their relational values associated 

wil11 Te Mana o te Wai in the catchment These values are more consistent with l11e 

improvement and enhancement of the ORC and require adequate mitigation. 

[ 424] Neve1iheless, we aclmowledge boili policy documents overall seek to 

improve existing contamination. We conclude that the National Policy Documents 

would be met if: 

(a) human wastewater is significantly attenuated; 

(b) all e-coli are removed; 

(c) levels ofN and P discharged to ilie ORC are reduced; 

Regional Policy Statement 

[ 425] The LAF is (Map 25 Appendix I) located on ilie Thomton Dunes wiiliin ilie 

Coastal Enviro11l11ent and is within a High Natm·al Character Area. The attributes for 

which m:e set out in Appendix I of fue document. This particular High Natural 

Character Area encompasses fue dunes from fue Rangitaiki River to the Tarawera 

River. It includes fue Tamwera River from fue sea up to fue Thomton Road Bridge 

and fuerefore fue confluence of it and fue ORC. 

[ 426] Objective 2 requires fue preservation, restoration and, where appropriate, 

enhancement of fue na1mal character and ecological functioning of fue coastal 

enviro11J11ent It relies on a series of implementation mefuods many of which are to be 

enshrined in regional plan and district plan controls. 

[ 427] Section 2.9 deals wifu water quality and land use. Objectives 27 and 29 are 

particularly relevant requiring the quality of the mauri of water in fue region to be 

maintained and where necessary to meet identified values to be enhanced. Land use 

activities are to be unde1iaken wifuin the capability of fue land and integrated wifu 

wider enviro=ental values including ilie capacity of receiving waters to assimilate 

discharges. 

,' ., 
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[ 428] Section 2.6 of the Regional Policy Statement addresses iwi resource 

management. Relevant objectives include: 

Objective 13 
Kaitiakitanga is recognised and the principles of the Treaty ofWaitangi (Te 
Tiriti o Waitangi) are systematically taken into account in the practice of 
resource management 

Objective 15 
Water, land, coastal and geothermal resource management decisions 
have regard to iwi and hapO resource management planning documents 

Objective 16 
Multiple-owned Maori land is developed and used in a manner that 
enables Maori to provide for their social, economic and cultural well-being 
and their health and safety, while maintaining and safeguarding its mauri 

Objective 17 
The mauri of water, land, air and geothermal resources is safeguarded 
and where it is degraded, where appropriate, it is enhanced over time 

[ 429] The resource management issues of sigirificance to iwi authorities taken up 

in the objectives and policies of the Regional Policy Statement need to be reflected in 

the lower Oider planning instnunents and also in the practice adopted by consent 

authmities in the consideration of applications for resource consent and NOR. These 

issues aie paiticularly on point relative to tins project in respect of both sites. 

[430] These objectives relating to kaitiakitanga require a positive action. 

Kaitiakitanga has not been recog11ised in the proposals as they were presented to the 

Court. Consultation is identified in the Plan as a part of meeting this objective but the 

nature of the account taken of kaitiatikanga connects from the stait of a proposal, 

through planning, to its implementation. In situations which involve paiticulai 

sensitivities to Maori such as the cultural characteristics of a site and the health of 

natural resources such as waterways, this is not a matter of just accidental discovery 

protocols but requires a positive action to include this practice in consenting 

decisions. For example, the Court is familiai with conditions in other projects where 

technical peer review regimes have been imbedded in the consent conditions (for 

instance water quality management) with iwi representation on the peer review panel. 

Receiving a monitoring report is part of the action required but we have not found a 

mechanism proposed for addressing good practice in accordance with Maori 

kaitiakitanga obligations. 

[431] Objective 16 of the Regional Policy Statement goes to the aspirations for the 

owners of the land at lots 6A and 7 A This is an issue which is at the heart of their 

· concerns with the proposed Treatment Plant in paiticular. The objective poses the 
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question as to whether the social, economic and cultmal well-being ofthese persons is 

enabled. We have addressed that in detail elsewhere. 

[432] We were told the mami of the ORC has been adversely affected and we 

could see that for omselves when we visited the LAF site. This concem holds true for 

the Tarawera River too. The Regional Policy Statement indicates that where 

degradation has occmred where appropriate this should be enhanced over time. We 

see this as a direction picked up in the Catchment Plan which we come to later. 

[433] Issues around the physical sensitivity of the LAF site ru:e addressed in the 

application and we anticipate can be avoided or mitigated. This includes the hazard 

implications of the site and this was a not a pmticular ma1ter advanced in evidence. 

Restoration in tenns of planting is a practical mitigation although plant species 

suitable to combine with the LAF operation ru:e limited. The site is however, in poor 

condition as fru: as natmal flora is concemed so the proposal can be said to promote 

objectives around restoration. However, matters conceming the dischaxge and 

whether that can be said to be within the capacity of receiving waters to assimilate 

have not been addressed to the satisfaction of the Comt, as set out elsewhere. There is 

a prospect though with fmiher mitigation this concem can be addressed. 

Water and Land Plan 

[434] The Water and Lm1d Plan is a key instrument in the consideration of the 

p1'oposal as it implements the higher order documents in this environmental subject 

mea. Several resomce consents axe required under it. These relate to site works in 

prepaxation for the Treatment Plant and the LAF and discharge to land and water at 

the LAF. There are, as we have indicated elsewhere, some resomce consents that 

have been either overlooked or simply left to be applied for later. Some of these 

consents form a critical aspect of the proposals. They axe needed to implement the 

activities. The eaxthworks at the Treatment Plant site are a good exaxnple. In 

addition, the provision of access to the Treatment Plant designations is key to that part 

of the project. 

[435] This Plan canies through the objectives conceming Maori interests and 

Treaty principles. We do not propose to repeat those here. The Plan drills down into 

the detail of how the higher order documents are to be achieved. It provides specific 

methodologies for achieving them. It addresses integrated management of land and 

y,rater. One of the issues identified is the degradation of waterways through natural 
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processes and human intervention, particularly to do with agricultural processes. 

Objectives 8 and 9 deal with this issue of integrated management. Objective 10 deals 

with the stewardship of natural resources which (amongst other things) sustains the 

life supporting capacity of soil, water and ecosystems. 

[436] Objective 13 is pmiicularly relevant to the LAF and requires that the water 

quality in rivers and streams is maintained or improved to meet the VI{ ater Quality 

Classifications set in the Water Quality Classification Map, and sets out relevant 

environmental outcomes. The ORC is classified Drain Water Quality and the Lower 

Tarawera Fish Purposes. The environmental outcomes listed from (a) to (h) as part of 

that objective do not appem· to directly relate to either of these water bodies. 

However, the Drain Water Quality terminology is picked up within the Plan where at 

Schedule 5 Maintenance Areas of River Schemes and Drainage Schemes (Map 14) the 

ORC is shown to be within tl1e Rangitaild Drainage Scheme Maintenance Area. This 

qualification affects the application of the rules at Chapter 9 of the Plan Objectives 

15 to 19 appear relevant although not all of these were set out in the table appended to 

Mr Scrafton' s evidence in chief. They are reproduced below: 

Objective 15: Maintenance of high quality groundwater. 

Objective 16: Degraded groundwater quality is improved where 
appropriate. 

Objective 17: Riparian margins are appropriately managed to protect and 
enhance their soil conservation, water quality and heritage values. 

Objective 18: Achieve the sustainable management of riparian margins 
(excluding artificial watercourses, and ephemeral flowpaths), which may 
include retirement, in the following priority catchments: ... 136 

Objective 19: Protect vulnerable areas from erosion. 

[ 4 3 7] Policies which follow seek to maintain or improve water quality in streams 

and rivers to meet their Water Quality Classification. Policy 21 is to· manage land and 

water resources within an integrated catchment management framework to amongst 

other things: 

k) Promote and encourage the adoption of sustainable land management 
practices that are appropriate to the environmental characteristics and 
limitations of the site to: 

(v) Take into account the assimilative capacity of the soil 

(vii) Maintain or improve the protective function of coastal sand dunes. 
(viii) Manage land and water resources according to realistic management 
goals that are appropriate to the existing environmental quality and 
heritage values (including ecosystem values) of the location. 

. -
136 The Jist at Objective 18 "is not relevant to tbis site. 
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[438] These objectives and policies tTanslate into rules that allow the discharge of 

water fiom a pmnped drainage area such as the receiving environment fiom the LAF, 

to discharge to surface water as a pe1mitted activity subject to some conditions (Rule 

22) and relevantly: 

(a) The discharge shall not cause the effects listed in (i) to (v), as 
measured at a downstream distance of three (3) times the width of the 
stream or river at the point of discharge: 
(i) The production of conspicuous oil or grease films, scums or foams, or 
floatable or suspended materials. 
(ii) Any conspicuous change in the colour or visual clarity, except where 
the discharge is from peat soils. 
(iii) Any emission of objectionable odour. 
(iv) The rendering of fresh water unsuitable for consumption by farm 
animals." 
(v) Any more than minor adverse effects on aquatic life. 

[439] It is unclear however, whether this would allow for water not associated 

with drainage per se to be discharged through the same system. Rule 37 captures the 

following as Discretionary Activities: 

Any: 
1 Discharge of a contaminant to water. 
2 Discharge of water to water. 
3 Discharge of a contaminant onto or into land in circumstances which 
may result in the contaminant (or any other contaminant emanating as a 
result of natural processes from that contaminant) entering water. 
4 Discharge of a contaminant from any industrial or trade premises onto or 
into land 
that is not: 
(a) Permitted by a rule in this regional plan. 
(b) Permitted by a rule in any other Bay of Plenty regional plan. 
(c) Prohibited by a rule in this regional plan. 
(d) Restricted discretionary status by a rule in this regional plan. 
(e) Controlled status by a rule in this regional plan. 

[ eniphasis added] 

[ 440] The Applicant considers that the discharge which malces its way through 

land to water to then be plUllped into the ORC is permitted by Ru]e 22. The discharge 

pathway from application at the LAF is through the sand dune and emerges in. the 

farm drain (water). Water by definition (page 443 of the Plan) would include the 

open fmm drainage system. That pm1 at least was aclmowledged as requiling consent 

and has been included in the subject of these proceedings. 

[441] As discussed already, that water will then pass to the ORC with an elevated 

concentration of N 811d P. This phenomenon wou]d me811 that that discharge would 

lower the quality of the water of the ORC 811d has a consequential potential impact on 

·the Tarawera River. So while the discharge at the farm drain might be controlled, 
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passage beyond that, it is suggested, is not. We have difficulty seeing how that would 

fit with the overall thesis of the objectives and policies within which these rules sit. 

Our analysis is provided elsewhere where we have examined the likely environmental 

effects anticipate¢! and how these might be addressed. 

[442] Further we note the caveats on the nature of the pennitted discharge at Rule 

22 and suggest that the cumulative effect of the proposal could have an impact on 

some of those measurable outcomes. It is the Court's view tl1at overall the objective 

and policy guidance is at a 1ninimum to seek to maintain water quality. We also refer 

to Objective 18 which seems to seek to obtain some improvement. 

Tarawera Catchment Plan 

[443] This Plan embodies many of the objectives and policies that we have already 

discussed but it is focused on the Tarawera Catclmlent, which includes both sites and 

the ORC to its mouth. Beyond that point the Tarawera River is within the CMA, and 

thus addressed by tl1e Regional Coastal Plan. Thus it is the ORC and the LAF which 

are the focus of our discussion here. This location is described as the catclmlent of the 

Lower Reach of the Tarawera River. 

[444] The justification for this Plan is set out at section 1.3 where Environment 

Bay of Plenty (the Regional Council) sets out the following reasons which contributed 

fue desirability of having such a Plan. 

(a) Significant conflicts in terms of differences in attitude between industry 
and community groups as to the level of protection required for Tarawera 
River water quality. 
(b) Significant community demand for the protection of the Tarawera River 
by a continued reduction in the discharge of contaminants into the river. 
(c) Significant concerns expressed by tangata whenua on the effects of 
contaminant discharge to the river. 
(d) The need expressed by community survey to actively restore the 
deteriorated state of water quality in the Lower Reach of the Tarawera 
River. 

[445] These reasons provide some understanding of the focus of the Plan. Section 

4.8 identifies a number of iwi planning documents which fue Regional Council had 

regard to in the preparation of this Plan. These are: 

• · Tilwharetoa Ki Kawerau Strategic Plan-Te Runanga o Tilwharetoa Ki 
Kawerau 
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o Issues for N gati Awa regarding participation in Statutory Resomce 
Management Planning- Te Runanga o Ngati Awa Trust Board 

o Ngati AwaPolicy Statement- Tamwera River- Te Rtma11ga o Ngati Awa 
Trust Boa1·d 

o Ngati Tikanga Tiaki I Te Taiao- Maori Enviromental Management in the 
Bay of Plenty; consulta11ts report for the Operative Bay of Plenty Regional 
Policy Statement 

[ 446] The Tarawera Catchment Pla11 was prepa1·ed against a backgrotmd of 

commm1i1y concerns that amongst other tllings including me lower reaches of me 

Tmawera River being degraded by discharges. Further, in respect of identified 

resource management issues of signi:ficaJ1ce to Maori, tl1ere was concern fo1· the lack 

of care and respect for tl1e mami and continued degrading and use of river water to 

tra11sport or treat conta1ninants. Specifically the iwi indicated that me discha1·ge of 

hmnan bodily waste, eitl1er untreated or treated, to local water bodies must cease. 137 

[447] Map 6138 describes me Lower Tarawera Enviroment a11d the ORC is 

described as an Artificial Watercourse Open to Fish Passage. V a1·ious standards 

(relating to oxygen, colom and clarity, toxicity, temperatme and pH) a1·e set in me 

rules pertaining to its qualities and all of its tributaries (except drains) to protect 

aqnatic life. Releva11t objectives include: 

13.5.2(a) Protection, maintenance and enhancement of the life supporting 
capacity of surface water bodies in the Tarawera River catchment 

13.5.2(b) Protection, maintenance and enhancement of the indigenous 
vegetation, habitat and migration pathways of the remnant wetlands, 
lakes, rivers and their margins in the Tarawera River catchment. 

[ 448] Policies which follow include: 

13.5.3(a) To ensure that the natural character of wetlands, lal<es, rivers 
and their margins is not further degraded but is enhanced or protected 
from inappropriate subdivision, use and development. 

13.5.3(b) To ensure that wetland, river and riparian values are provided for 
when maintaining and establishing drainage systems. 

[ 449] Specific provisions relating to surface water a1·e found at Chapter 15 of the 

Pla11. The Pla11 specifically addresses the histmy, options and ongoing management 

of the sewage discharges witllln me Tmawera catchment (15.4.6). The tenor ofmose 

provisions is to reduce and eventually remove sewage discharges. However, the 

137 TRCP Chapter 9, section 9.2 
' ,

138 TRCP Chapter 1~, Map 6, Page 101 
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regime applying to drains cliffers from that applying to other waterways. The 

following is set out at Clause 15.5.5 under the section of the Plan discussing water 

quality standards: 

[450] 

[451] 

Drains and Canals and Wetlands on the Rangitaiki Plains 
Environment Bay of Plenty does not consider that the water quality of the 
wetlands in the lower river catchment, or the drains and canals on the 
Rangitaiki Plains, require managing through the imposition of water quality 
standards. Environment Bay of Plenty favours the prohibition of all 
discharges to wetlands, other than those associated with controlling 
wetlands water levels, facilitating fish passage, and eradicating plant 
pests. 

The relevant objective is 15.8.2 set out below: 

15.8.2 Objective 
Enhance surface water quality in the Tarawera catchment to a level which 
safeguards the life supporting capacity of the water and meets the 
reasonable n_eeds of people and communities, especially: 
(a) Reduction in the ptoduction of waste and discharge of contaminants 
throughout the catchment; and 
(b) The maintenance of "Fish Spawning" water quality standards in the 
Upper Reach of the Tarawera River and its tributaries; and 
(c) The establishment of "Fish Purposes" water quality standards in the 
Lower Reach of the Tarawera River; and 
(d) The conservation of lakes and tributaries in their Natural State; and 
(e) The enhancement of the water quality in Lake Okaro to that suitable for 
contact recreation; and 
(f) To recognise that staged changes in industrial processes and waste 
treatment systems will be necessary to achieve the water quality goals of 
this regional plan. 
(g) Unless there are exceptional circumstances there shall be no 
discharge of sewage into the surface water of the Tarawera River. 

[emphasis added] 

More relevant policies (15.8.3) which follow from this objective include: 

15.8.3(a) To establish a range of surface water quality classes that provide 
standards for the management of surface water bodies in the catchment. 
The purposes of these classifications are as follows: 

(iii) The quality of water in the tributaries of the Tarawera Lakes, the 
tributaries of the Tarawera River, excluding the canals and drains and 
wetlands on the Rangitaiki Plains, and the Upper Reach of the Tarawera 
River will be managed for fish spawning purposes (FSUT) (see Rule 
15.8.4(f). 
(iv) The quality of water in the Lower Reach of the Tarawera River wiJI be 
managed for fish purposes (FPL T) (see Rule 15.8.4(h)). 
15.8.3(b) To promote reduction of contaminant discharges into the 
Tarawera River 
15.8.3(c) To reduce the discharge of contaminants into wetlands, canals 
and drains on the Rangitaiki Plains . 
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15.8.3(e) To encourage dischargers to avoid, remedy or mitigate any 
actual or potential adverse effects arising from their direct or indirect 
discharge of contaminants into water by: 
(a) Limiting and reducing quantities and concentrations of discharged 
contaminants, in particular, contaminants which can reduce the life 
supporting capacity of aquatic ecosystems. 
(b) Promoting discharges to land in preference to discharges into water in 
areas of the catchment of the Tarawera River where groundwater is not 
vulnerable to adverse effects from resulting contaminants and where 
runoff of contaminants into water can be controlled. 
(c) Reducing adverse effects from non- point-source discharges of 
contaminants to water bodies by supporting and promoting appropriate 
land and riparian management practices, and discouraging the application 
of sprays and fertilisers adjacent to or over surface water bodies. 

[emphasis added] 

15.8.3(n) To encourage a reduction in human sewage discharges into the 
Tarawera River or its tributaries 
15.8.3(o) To discourage and eventually prevent the degrading of the purity 
of water caused by the discharge of human sewage by: 
(a) encouraging the use of sewage treatment systems designed in 
consultation with tangata whenua to enhance or restore the mauri of 
receiving water; 
(b) prohibiting any new sewage discharges to surface water; 
(c) encouraging a shift to land based sewage treatment and disposal 
systems; 
15.8.3(p) To encourage communities to develop land based treatment 
systems for sewage disposal. · 
15.8.3(q) To encourage the grant of consents for the discharge of treated 
sewage to land. 
15.8.3(r) To allow the discharge of sewage to the Tarawera River and to 
its tributaries only in exceptional circumstances where no other practicable 
options are available, but limited in time to the duration of those 
circumstances. 

[ 452] We have set out these provisions in some detail because they provide a finer 

grain of guidance for fi·eshwater management relative to the LAF and they also relate 

to the project as a whole. As we have mentioned earlier, Ms Hollis in her evidence in 

chief opined that rule 15.8.4(1) was not intended to prohibit the discharge of treated 

wastewater to land in circumstances where it may enter water. We have discussed 

this rule em·Iier. 

[453] If we take a look at the theme of the Tarawera Catchment Plan there is a 

clear direction towards reduction and enhancement of degraded waterways. This 

includes drains. The key objective (15.8.2) and the pqli.cies we have refened to 

above, indicate that this kind of discharge is to be discouraged. 

[454] The Plao makes it clem· that discharges to land should be promoted. 

However it does place a caveat on that by seeking to reduce adverse effects fi·om non

point-source dischm·ges of contaminm1ts to water bodies by promoting appropriate 
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land and riparian management practices. Tbis policy has not been addressed in the 

proposal and as a result the likely adverse effect of the LAP on the ORC has not been 

mitigated. We pick up on this issue elsewhere in the decision with a view to 

considering whether this issue is able to be addressed. 

[ 455] As we have indicated above, the mauri of the ORC as it currently exists is 

already compromised. We do not understand this to be an issue in dispute. It follows 

then that any fllliher degradation or restriction on the ability of that situation to be 

remedied would be contrary to the objectives and thrust of this Plan. Therefore we 

would need to see a positive move towards reduction to confinn that this Plan has 

been satisfied. 

Coastal Plan 

[456] There is in place a proposed Regional Coastal Environment Plan (2014) and 

the period for further submissions on it closed on 1 December 2014. For present 

purposes it was generally agreed given the weight tl1at be attributed to the proposed 

plan this early in the process, the operative plan is most relevant here. We note that 

the operative plan has been updated in reference to the latest NZCPS as required 

under sections 55 and 57 of the RMA 

[457] We were referred to the Natural Character, Tangata Whenua Interests and 

Coastal Hazards sections of this plan. Many of these provisions mimic those of the 

other instruments we have already refened to. Matters worth discussing further are 

those related to natural character and coastal hazards where it clear that: 

" The Council has recognised the dune system upon which fue LAF is to be 

located as an area that requires protecting and that cumulative adverse 

effects upon these areas should be avoided (Objective 4.2.2 and Policy 

4.2.3(c)) and fuat natural character must be restored where appropriate in 

areas where it has degraded. 

o There should be no increase in the total physical risk from coastal hazards 

(Objective 11.2.2) and features that provide natural hazard protection such 

as dunes should be protected 

@ Matters concerning Maori are consistent throughout fue Plans . 
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On-Site effluent Treatment Regional Plan2006 

[458] Mr Scrafton addressed this plan on fue basis that it provides objectives and 

policies related to the management of on-site effluent treatment, and sets fue 

backgrolmd to the·existing environment for the Matata conmllmity which is cmrentiy 

serviced in this way. We do not consider we need to address this plan any f1.niher 

other fuan to say we have considered it tmd note fuat fue Matata counnmrity is 

identified in it as a confirmed reticulation zone on the basis ti1at sewerage reticulation 

offue connnunity will be completed by 1 December 2018. New development would 

enable better use of ti1e mban land in Matata given·no onsite treatment system would 

be required if ti1ere was a reticulated sewer. We lUlderstand fue beneficial use of fue 

land resomce fuat might follow alfuough we were not provided with any specific 

evidence of it. 

District Plan 

District Plan operative 

[459] Om attention was drawn to Objectives LRS1, LSR2, LRS6 and LRS7 and 

more relevant policies related to fuese objectives which appear to be ti1e overaTching 

objectives and policies in fue Plan from which the finer grained specific objectives 

and policies flow. At this level we specifically note fue intent of Objective LRS1 

which seeks to avoid, remedy or mitigate the adverse effects of incompatible use and 

development on natmal and physical resources. Its policies address separation ~s ·a 

tool and disco mage location where reverse sensitivity issues might arise. 

[ 460] LSR2 is particularly relevant: 

To maintain and enhance the traditions, lifestyle and cultural identity of 
Maori 

[emphasis added] 

[ 461] Amongst the policies which follow this objective is the directive to maintain 

the mami of water and other natm·al resomces .of significance to tangata whenua when 

considering fue effects of subdivision, use and development. 

[462] Objective LRS6 deals (relevant to these proceedings) with the maintenance 

and enhancement of public access along the coast and sets out a number of policies 

which promote this. Policy 2 however, sets out circlUUstances where access might be 
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restricted and here we note specifically the need to protect areas of significant 

indigenous vegetation and habitat, protect cultural values, and protect public health 

and safety. 

. [463] Objective LRS7 deals with managing residential growth and this is directed 

towards encouraging infill (we talce to mean increasing the intensity of development 

on lots which already have a house) and housing in identified growth areas where 

in:fi:astruci1.rre /reticulation is provided. 

[464] More specific objectives are found in the Built Envrronment section of the 

plan (2.2) where we note in addition to BE2, BEl would appear relevant. Objective 

BEl seeks to maintain and enhance the visual character of rural environs and the 

policies which follow address matters such as the visual effect of structures. relative to 

their location, size, height, bulle and materials and seek to ensure physical separation 

of dwellings. In the explanation for these provisions of the plan we note the following 

passage: 

... The focus on physically separating dwellings, but not other buildings, 
recognises that a dwelling is often the trigger for other buildings. On land 

·without a dwelling, few buildings are. usually constructed. Non-residential 
buildings are unlikely to have more than a minor effect on the visual 
character of a rural area. The rural character is defined in Section 2.2.1.1. 

Particular land activities can be visually intrusive, justifying some form of 
landscaping or screening. Sensitive locations are not to be compromised 
by visually intrusive activities ..... 

[465] BE2 seeks the maintenance and enhancement of the health and safety of 

people and connunities from nuisance effects. The policies which fojlow include to 

avoid, remedy or mitigate the adverse effects of intrusive noise, odour, glare or 

vibration. The policies also address dust suppression during construction and 

earthworks and also from vehicle access and parking and manoeuvring areas. In the 

explanation·for these provisions of the plan we note the following passage: 

The Council is seeking to avoid, remedy or mitigate nuisance and adverse 
environmental effects in rural areas so as to maintain a healthy, safe 
working and living environment. 

The Council's policy is to control intrusive noise, glare and vibration to the 
extent necessary to avoid, remedy or mitigate adverse effects on the 
health and safety of people and communities. In addition, the District 
Council has a limited and defined role in respect of odour and dust 
suppression ... 

It is acknowledged that the rural environment includes ·activities such as 
farming, forestry or aggregate extraction which will generate nuisance 
effects at times. There are also activities near rural zones which can 
generate infrequent nuisance effects ... 
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[466] Specifically in relation to sewage disposal Objective BE8 and its single 

policy are relevant. These axe set out below for completeness. 

Objective BE8 
To prevent uncontrolled or unauthorised disposal of stormwater, 
wastewater and sewage into the environment. 

Policy 1 
To ensure stormwater, sewage and other wastewater is detained, 
collected or removed from a lot or a site without causing an adverse effect 
on the na.tural environment or to other property, or to people. 

[ 467] Policy 5 is pmticulaxly relevant to the Treatment Plant site and access 

formation to it. We set out the policy below. 

Avoid, remedy or mitigate the adverse effects of earthworks associated 
with development and ensure the integration of earthworks with the natural 
landform and vegetation patterns 

[ 468] The provisions of the plan related to natural hazm·ds are also relevant 

although we did not find that this issue was pmticulm·ly contentious (we do note the 

eartl1quake vuh1erability of the Treatment Plant site and the vulnerability of the LAP 

to tsunmni ·and coastal erosion). The sites me also pmi of a rural landscape where 

Objective LS2 and its related policies seek to maintain the chm·acter and diversity. 

Objectives m1d policies (CEl and policies 1 and 3) m·e specific to the coastal 

environment. This objective seeks to preseTVe the natural chm·acter of the coastal 

environment and protect it from inappropriate subdivision, use and development. The 

LAP site is c!emly in focus for this section of the plan (2.8.3). The policies which 

follow include a requirement to maintain and enhance the natural ecology of the 

coastal environment. 

[ 469] Finally and specific to works and network utilities (2.6). The District 

Council has aclmowledged in this plan the inadequacies of existing reticulated 

sewerage systems. In the discussion moll.lld these facilities (2.6.1.2) the district plan 

indicates Coll.llcil will adopt the best practicable option over time to improve 

environmental performance. Our understanding here is that this proposal is 

considered a best practicable option given the cormnunity characteristics and the 

pmticular methodology adopted. Objective WNUl provides for the Council to 

facilitate the development, operation and maintenance of works and network utilities 

throughout the district, while avoiding, remedying or mitigating adverse effects on the 

enviromnent. Policies 1 and 3 associated with this objective were highlighted and 

. they require Council to consider the benefits derived from a proposal and technical 
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requirements to enable efficiency, and to ensure adverse environmental effects are 

adchessed. 

District Plan Proposed 

[470] The Proposed Whakatane District Plan was notified in June 2013 and 

although the submission period has closed and hearings are underway we were 

advised by Mr McGhie (Team Leader - Consents Planning Whalmtane District 

Council) tl1at no decisions relevant to these proceedings have been made. However 

there are provisions at Chapter 15: Indigenous Biodiversity, rules 15.2.1 (1-14) and 

15.2.2 and Chapter 16: heritage rules 16.2.1 (1-10) that have linmediate effect. This 

means that the SIB status takes immediate effect. However, a number of submissions 

have been received on both these areas of the proposed plan so tl1ey currently carry 

little weight. 

[471] Both of the iwo sites subject to tl1e designations are zoned Rural Coastal in 

this Plan and the LAF site is located li1 an area covered by a coastal protection overlay 

zone. It is shown as being subject to erosion risk and inundation however the actual 

LAF site is apparently outside both these risk areas. 

[ 4 72] The LAF is also identified as within a Significant Amenity Landscape and a 

Significant Indigenous Biodiversity Site (SIB) (Thomton Dunes). We were told that 

the policy framework for the two sites is very similar and Mr McGhie identified two 

areas where the proposed plan does not have equivalents in the operative plan. These 

are: 

e Objective CPl and policies 1 and 2 (addressing natural character). 

0 Objective IB 1 and IB2 and policies 1. and 2 for each which address the 

maintenance and enhancement of the full range of indigenous habitat and 

ecosystems and the retention and protection of identified indigenous 

vegetation and habitats of indigenous fauna from adverse effects of land 

use changes. 

These provisions seem to provide more consolidation around the protection regime set 

out in the older plan. 

[473] The separation of incompatible uses is one of the foundations of the zoning 

· tool used for the drafting of district plan documents. Other tools include the setting of 

,standards which limit generated effects so that differing activities can co-exist. In this 
j ~~ 
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case, the general accepted practice of a buffer to account for the mitigation of odour 

has not been part of the proposal before us. We can m1derstancl that this may be so 

because the ~eneral thesis of the Plan is for there to be rmal activities on the 

Treatment Plant site. There are activities (as ac!mowledgecl in the Plan where is deals 

with rural amenity) which generate effects that might be acceptable in rmal areas bnt 

may not be acceptable in residential/mban areas. Oclom is one of these generated 

effects from ce1iain farming activities. 

[474] However, the site condition here is complicated by the natme of the 

ownership of both the subject site and its neighbom where Maori Lm1d expectations 

for the utilisation of their lands needs to be talcen into accom1t. The Applicm1t has 

been aware of those expectations, and for potential complaints about the Treatment 

Plant. We have addxessed odom :in our discussion on the environmental effects m1d it 

cm1 be seen in relation to the provisions of the District Plan tlus issue is not satisfied 

in many ways including the actual potential for the adverse emission of odour as well 

as the hindJ:ance to tl1e maintenance and enhancement of the traditions, and 

relationslup of Maori with theil: m1cestrallands. The Applicant's response has been to 

require a non-complaint covenant in its Deed of Lease for Lot 6A. Such a clause does 

not avoid the potential adverse effects on Lot 6A, or Lot 7 A, and the legitimate 

expectations of the beneficial owners. 

[475] The use of the sand dm1e area for the LAF c!em·ly has the potential to restrict 

public access to tlUs m·ea even though we were told foot access would be permitted. 

However, in a practical sense we doubt the practicality of tl:ris as we were also told of 

signage which would warn persons of its potential health risks and the area will be 

enclosed by a fence. On·tl1e positive side, the access to the foreshore will be restricted 

to defined locations so that tlus area can, with the assistance of a weed mm1agement 

and a planting progrmn, be restored with indigenous plants. This featme of the 

proposal will enhm1ce the environmental outcome in respect of the clune site. We 

consider that on balance, the use of tlUs site (if the discharge issues can be addressed) 

will not be contrary to the scheme of the objectives in both the operative and proposed 

District Plan. 

[476] We do not consider that all of the aspects oftlUs proposal have been brought 

before us in a manner that we are able to malce an info1med decision in respect of the 

Treatment Plant. Particularly tlUs relates to the effects of tl1e formation of access to 

· ·· ··, the Treatment Plant site and effect that may have on the character of the m·ea. 

Further, we have not been provided with a clem· m1derstanding of n:ritigation measures 

'\ 
~. ···' 



,• .. '.:·· 
. -~- ·, :. 

/ .· ... '· 

·. .. ·. ~ : 

. \ \·· 
.:y -. "f._ 

.. , . . -.··A. 

124 

so that we can tmderstand the impact of building(s) which might be employed to 

mitigate odour for instance. It is unclear to us in these respects whether the Treatment 

Plant on site 6A will meet the objectives and policies around maintenance and 

enhancement of the rural character, although we accept that the planting buffer must 

have a positive impact. 

[ 4 77] We acknowledge that once sewage is reticulated that it is likely the 

objectives guiding residential growth will be flll:lher realised and this is a positive 

contribution of the project. 

[478] We also aclmowledge that in the general scheme of the provision of 

sewerage systems this project demonstrates best practice compared to existing 

facilities in the district. However, some of the adverse environmental effects have not 

been adequately addressed in respect of the Treatment Plant (protocols for excavation, 

incomplete details for implementation, lack of approp1iate and dependable odour 

management), and in respect of the LAF conceruing mitigation measures for 

discharges to fresh water. We have addressed these effects elsewhere. In light of that 

assessment the Treatment Plant cannot fulfil the objectives of the District Plan (nor 

the proposed plan). We conclude though, that with further attenuation of the LAF 

discharge and improved protocols regarding ground disturbance this part of the 

proposal is consistent with md in some cases promotes objectives and policies of the 

District Plan. 

Iwi Management Plans 

[ 4 79] We were not made aware of the specifics of iwi management plans, which it 

would seem do exist and would likely be relevant to this project. We understand the 

proponents reliance on cultural impact reports and consultation to address matters 

likely canvassed in these plans. We have addressed the cultural impacts and the 

efficacy of the consultation elsewhere in this decision. 

Overall Conclusion Planning Instruments 

[480] As noted we have also integrated our discussion on parts of the various 

planning instruments as we have considered the effects related to certain subject areas 

of the proposal. This has been necessmy due to the approach talcen in this decision 

given its complexity and the numerous issues. What is clear is that the purpose of the 

proposal is consistent with aspects of the community's aspirations as set out in the 

: .. -~' 
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Tarawera Catchment Plan and the District Plan to better manage the treatment of 

sewage. That is an intended positive enviromnental objective of the consents being 

sought. However that does not of itself outweigh the negative effects to sustainable 

management of the enviromnent as we have set out elsewhere and which are clearly 

articulated in the relevant plans. 

[481] It is clear that a mm1ber of doclffilents are relevant to the application of Pmi 

2, and the consideration of this application for land discharge. These include the 

NZCPS, the Freshwater Policy Statement, Regional Policy Stateme1it, and the vm·ious 

plans including the Land and Water Plan, Coastal Plan, Tarawera Catclnnent Plan. 

[482] Overall, it can be seen that these vaJious docmnents point towards: 

(a) a cautious approach to constraints within the coastal enviromnent; 

(b) a desire to maintain and enhance water quality 8lld reduce contaminants in 

water; 

(c) a desire to improve the natuJal ecology, pmiiculmly of coastal dm1es and 

wetl811ds. 

Reserves Act 1977 

[483] We were told the LAF site is within a Recreation Reserve. The Reserves 

Act 1977 provides: 

. ;.! 

17 Recreation reserves 
(1) It is hereby declared that the appropriate provisions of this ACt shall 
have effect, in relation to reserves classified as recreation reserves, for the 
purpose of providing areas for the recreation and sporting activities 
and the physical welfare and enjoyment of the public, and for the 
protection of the natural environment and beauty of the countryside, 
with emphasis on the retention of open spaces and on outdoor 
recreational activities, including recreational tracks in the 
countryside. 
(2) It is hereby further declared that, having regard to the general 
purposes specified in subsection (1 ), every recreation reserve shall be so 
administered under the appropriate provisions of this Act that-
( a) the public shall have freedom of entry and access to the reserve, 
subject to the specific powers conferred on the administering body 
by sections 53 and 54, to any bylaws under this Act applying to the 
reserve, and to such conditions and restrictions as the administering body 
considers to be necessary for the protection and general well-being of 
the reserve and for the protection and control of the public using it: 
(b) where scenic, historic, archaeological, biological, geological, or other 
scientific features or indigenous flora or fauna or wildlife are present on 
the reserve, those features or that flora or fauna or wildlife shall be 
managed and protected to the extent compatible with the principal or 
primary purpose of the reserve: 
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provided that nothing in this subsection shall authorise the doing of 
anything with respect to fauna that would contravene any provision of the 
Wildlife Act 1953 or any regulations or Proclamation or notification under 
that Act, or the doing of anything with respect to archaeological features in 
any reserve that would contravene any provision of the Heritage New 
Zealand Pouhere Taonga Act 2014: 
(c) those qualities of the reserve which contribute to the pleasantness, 
harmony, and cohesion of the natural environment and to the better use 
and enjoyment of the reserve shall be conserved: 
(d) to the extent compatible with the principal or primary purpose of the 
reserve, its value as a soil, water, and forest conservation area shall be 
maintained. 

[emphasis added] 

[ 484] Given this is a recreation reserve, the activities that can be conducted there 

are prescribed by ssl7, 53 and 54, together with any relevant bylaws. We note that 

the LAF will only occupy some 4ha of what was described as a 385 hectare reserve. 

However, we see various titles, and there was no explanation as to what made up the 

larger reserve, and whether this includes the lands returned to iwi under the Treaty 

settlements. 

[ 485] Some activities require prior ministerial approval, including leasing the site 

(except for farm grazing or afforestation) (s 53(1)). The Court expressed some 

concern at the hearing as to whether the LAP could be located in a recreation reserve 

without ministerial approval. 

[486] The site is gazetted (January 1975, page 17) as recreation reserve with no 

special conditions. We conclude that a ministerial consent may be required, but that 

would not prevent a resource consent being issued with a condition that any consent 

for the activity on the recreation reserve would be obtained prior to the activity 

commencing. Such a condition would need to be inserted. 

[ 487] Public access to and along the coastal marine area is of considerable 

importance under 6( e), but it was not suggested the LAF would affect this. The 

reasons for this are that the LAF is already fenced on the seaward side to allow leased 

grazing. Beyond the fence there is a :flat area 20-40m to the top of the seaward dunes 

and then a similar distance to high water. There is access along the entire beachfront, 

and behind the seaward dunes in this area. On our site visit we noted vehicles using 

an informal track between the foredunes and the fence. That enables ready access 

along the coastal Marine Area, and there is access to this area both at the Tarawera 

Mouth (severallcilometres west) and at various points to the east, including the Cut 

: for the Rangitaiki River. 
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Part 2 iss11es 

[ 48 8] Some issues in tbis case arise directly as a fcmction of Pati 2, including fue 

question of economic impact and fue healfu and welfare of the local conm1milty. 

Unsurprisingly, there are different views on fuese issues. 

[ 489] Many section 6, 7 and 8 issues have been pati of the evaluation of this 

proposal or me captcrred by fue many sta1cltOJy documents affecting the sites or 

catchment. Given our conclusion that the proposed Treatment Plm1t is not )n the 

coastal enviromnent, s 6(a) bem·s upon the consideration of fue LAF as it affects the 

Coast and rivers. We accept the proposal would only have minimal effects on natural 

character, pmiicularly if the N at1d P dischm·ge to the ORC was reduced. The land 

smface and coastal mmgin will not be affected provided conditions are imposed on 

the dischmge to land consent and regarding vegetation. 

[ 490] We accept that s 6(b) and (c) will not apply on the facts, provided signi:ficm1t 

vegetation is protected as proposed by the Applicant. 

[491] We have discussed s 6(d) in relation to the LAF, and these issues do not 

mise on Lot 6A. We conclude fuat access will be maintained with the proposal. 

[492] Both s 6(f) and s 6(g) are mm·ginally relevm1t, depending on one's view as to 

whether Lot 6A or 7 A represent historic heritage. Adequate protection of koiwi is 

provided by fue Protocols. 

[493] Tbis leaves the question of 6(e) m1d the relationsbip of Maori with Lot 6A, 

Lot 7A, the ORC, the Tarawera River, the coast and the area m·ound the LAF. We 

conclude there is very strong evidence of that relationship recognised in ownersbip of 

Lot 6A and Lot 7A and the vesting ofland in fue inmlediate vicinity of the LAF. The 

new Freshwater Policy Statement, the Tarawera Catchment Plan and other statutory 

documents also recognise the relationsbip of tangata whenua with fue waters. These 

relationsbips have been the focus of much of tbis case, and remain the dominating 

influence in relation to both sites. 

[ 494] lvfr Harris, for Sustainable Matata, believes the local community is having 

foisted on it a very expensive system, which will be expensive to maintain and will 

mean fuat all Matata residents will be required to pay rate payments in respect of 

wastewater for not only their own services but those within the rest of the district into 
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the foreseeable future. He considers that that is an impost that residents in Matata can 

ill afford. He says that it would be better to spend a significantly smaller sum of 

money (unspecified) on upgrading individual septic tank systems to modem 

requirements as required. Mr Harris aclmowledges that there may be difficulties with 

the payment of public monies for individual property owners, and also recognises that 

some individual owners may be faced with significant costs of installing appropriate 

treatment systems depending on their personal situation. 

[495] The role of the Court is not to make a policy decision on what is the 

appropriate wastewater treatment system for Matata. This is a matter that is properly 

be addressed by the ratepayers and the District Council, and the concern of this Court 

under the Act is to be satisfied that the proposal put before it meets both the purpose 

of the Act and various documents prepared under it, in particular the designation 

objectives. To this end, our enquiry is not to decide which is the best alternative 

under s 171(l)(l)(b), but rather whether there has been adequate consideration of the 

alternatives. That can include alternative sites for the Treatment Plant in certain 

circumstances. These factors axe pmi of our overall evaluation subject to Part 2 of the 

Act. 

[496] We do note, however, the evidence of the Applicant in this case that the 

impost on individual ratepayers was being kept to a minimum by spreading the cost 

over the entire district. We also note that, of the estimated $12m in costs, over $8m 

appears to have been sourced from the regional council and central govermnent. 

[497] Most of the parties before us agreed that, in principle, a reticulated system 

had significant advantages. It does appear to us that the significant advantage of a 

reticulated system is being able to impose controls over the outlet and treatment of the 

wastewater, rather than having to deal on an ad hoc basis with multiple systems that 

may be of different ages and stages. Non compliance of septic tanks may have 

significant impacts on individual landowners. To that end, we were initially 

concerned about the grinder systems on each property, but we were told by the 

Council that those would be owned and maintained by the Council, and only in 

exceptional circumstances (such as deliberate interference) would they be looking to 

the landowner to meet costs. It was acknowledged that the landowners would need to 

pay the cost of power in respect of each in addition to the wastewater rates 

assessment. 
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[498] Overall we were lmable to find in tl1is axgmnent anything fuat convinced us 

that there was auy disabling effect of a reticulation scheme. We note fuat it is not 

opposed by the majority, m1d it seems to us tl1at it will have advantages to fue 

population generally. While we remain lmconvinced that tllis will allow a11y major 

extension of Matata it nevertheless does ensure tl1at any additional properties built or 

subdivided will be pmt of a reticulated and controlled scheme. 

Enabling the community 

[ 499] Section 5 seeks to enable people arid connnunities. It is sometimes helpfTi.l 

to analyse the Part 2 criteria in tenns of the vm·ious paTties fuat axe enabled or not 

enabled tln·ough the proposal. It might be mgued fuat a designation is not subject to 

fue same evaluation, yet s171 does state that it is subject to Pmi 2 offue Act. In fuose 

circumstances we conclude that tl1e Comi is still obliged to consider whetl1er it is 

satisfied that the purpose of the Act is being met. 

[500] Does tl1is application enable tl1e social, econonJ.ic, health and safety needs of 

fue commmlity? There me broad m·gmnents it does, but it is difficult to evaluate t11e 

relative sigtlificance of tllls enabling given fue lack of evidence. Thus fue broad social 

benefit of a reticulated waste system must be considered against fue impost on 

beneficial landowners of Lot 6A, fue failure to properly consider alternative sites m1d 

the potential effects on surface water from the LAF site. The task has proved very 

dif-ficult because of fue need to sift tln·ough backgt·ound documents to evaluate 

evidence, and tl1e sigtlificant number of issues only paxtially considered. The 

Commissioners' decision issued four clays afier the heming· is unhelpful. 

Evaluation of the Designation 

[501] Alfuough the objective of a designation is clem·ly an imp01iant factor, in fue 

end we have concluded that fue purpose of the Act must also be met. In tllls regard, in 

respect of the designation itself, we conclude that with some potential mnenclments to 

the desiguation of the LAF, it could meet the purpose of the Act, and we could be 

satisfied that the clesiguation should be confirmed. 
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[502] Key to this is whether the impact of N and P on the ORC (and thus the 

Tarawera River) can be improved. 

[503] In respect of Lot 6A, the situation is somewhat more problematic. As we 

have discussed in some detail, the issue comes down to whether or not we can be 

satisfied that the beneficial owners of that lot and Lot 7 A will be able to establish 

Papalcainga in future, or whether it will constitute a res1xiction on the land's use in the 

future. If this is impeded, that has a direct impact on the relationship of Maori with 

. their Taonga (land). 

[504] In the end we are satisfied that the issues of visual effects could be met by 

the imposition of appropriate conditions in relation to a site planting scheme and any 

associated fencing of the areas to be stocked in due comse. 

[505] So far as the question of odour is concerned, we have discussed this in some 

detail and reached the conclusion that, without some adequate control of odom at its 

somce, offensive odom is likely beyond the botmdary of the designationls. Although 

we accept i:hat residential amenity is not pm·t of the current physical environment, we 

see it as a cultmal issue relating to the appropriateness of the activity on the site, and 

the clear and continuing objective of having Papalcainga on both Lot 6A and Lot 7 A. 

[506] To date, the evidence has not satisfied us that there would be no offensive 

odom beyond the boundary. At the end of the case, and in light of the Applicant's 

submissions, we are in significant doubt as to whether or not the proposed condition 

of no objectionable odour at the boundary could be met at all, and conclude that Jl..1r 

Iremonger's view that a 100-140m buffer would be required to achieve that level of 

confidence is correct. 

Outcome 

[507] When we look at this matter under Part 2, the principle of a reticulated 

system for Matata is a positive benefit, although no specific evidence weighing. those 

benefits has been given. However, provided Nand Preaching the ORC :fi:om the LAF 

can be attenuated, we would consider that there would be an overall benefit. 

[508] That would require some specific proposals in respect of one or more of the 

following: 



........ 

'! • 

,· ' 

131 

(a) Improving attenuation in the ground at the LAF; 

(b) riparian planting and/or wetlallds; alld 

(c) retirement of paddocks fi·om stock. 

[ 5 09] Further evidence should then be able to demonstrate an attenuation of 

nutrient levels entering the ORC from the falm drains, which would then satisfY us 

that the broad objectives of the Freshwater Policy Statement alld the regional 

docmnents could be met. Collaterally, this would accord with the Tal·awera 

Catchment Plall and satisfy us that the intent of Rule 15.8.4(r) is being met. 

[510] In relation to the Treatment Plallt on Lot 6A, we conclude that the cultural 

relationship is not enabled by the proposal. To that extent we see the reticulation of 

the three marae and in paliicular for any future construction on Lot 6A as a positive 

benefit. Nevertheless, on the basis of the evidence cunently before us, it appears to us 

that significant adverse effects from odom could occm, 8lld tl1at the risk would be 

unacceptable in terms of allY residential activity within 150m of the plant, more 

particularly in respect of ffilY relationship of the beneficial owners of Lot 6A alld Lot 

7 A with their residuall811ds. 

[ 511] The Applicffilt' s evidence in this area was variable, with the original 

proposal suggesting that the operation would be fully covered 8lld ventilated, but the 

Applicant in fmal reply indicating that covers would be installed witl1 no mention of 

how those would be ventilated 8lld the odour reduced. Questions of maintenffilce or 

problems with the system were not addressed in ffilY detail, 8lld in paliiculal·: 

o How would the elements of the plallt be covered alld odour extracted? 

o How would items be serviced while avoiding the emission of allY odour? 

o How would odour effects of Treatment Plffilt upsets be managed? 

[512] We are not satisfied that potential effects Cffil be avoided. The condition 

proposed does nothing to assist in that regard. Odour would be a significant adverse 

effect on ffilY Papakainga within a radius of 100-150 metres. It may have significffilt 

adverse effect from time to time beyond that. No design solution has been given to 

satisfy us that the odour effects will be avoided beyond the Buffer al·ea. When 

combined with the other cultmal factors the Designation 8lld resource consent!s for 

Lot 6A must be C8llcelled. 
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[513] Overall the Applicant's case suffered from a lack of careful thought in its 

preparation, and an assumption that generic conditions would sufficiently control 

effects. The concern from the Court's point of view is how, in fact, such effects 

would be avoided, as opposed to mitigated. We also have considerable issues with 

the wording of the conditions. We do not go into these in detail simply because the 

conditions would need to be settled once a proposal is accepted. 

[514] Having reached the conclusion that there are significant adverse effects, 

which are not fully addressed by the application, s 171(l)(b) would then require the 

consideration of alternatives. There was a clear failme to adequately consider 

alternative sites for the Treatment Plant. The effect of this has been to identify this 

site for the development of a Treatment Plant without regard to the clear expectation 

of development for Papalcainga on Lot 6A and 7 A, or the effect that this Treatment 

Plant will have on the relationship of the beneficial owners of both Lot 6A and Lot 

7 A. This Maori land was identified by DRS in its June 2013 repmi, but was ignored 

in the later analysis. 

[515] The Applicant's evidence-in-chief before us did not talce into account this 

relationship or expectation for Papakainga development in respect of Ibis land. Even 

if the Applicant is not required to consider alternatives, it is quite clear that the Comi 

is able to take into account all effects under s171. The question of alternatives is 

merely an element of that. h1 that regard, we reach the conclusion that there is 

potential for odom to iropact upon the beneficial owners of both Lot 6A and Lot 7 A, 

which is a significant effect. The failme to properly consider alternatives go to om 

conclusion that we are not satisfied the Lot 6A proposal meets the purpose of the Act. 

[516] This cultural input can, in any event, be considered under s ]04(1)(c)- other 

relevant matters .. We have a broad discretion to include other matters that bear upon 

sustainable management. We include the potential Papakainga and community 

facilities as part of that analysis. 

[517] Whichever methodology we adopt, we have concluded unanimously, after 

significant consideration as to whether the matter can be remedied by the Applicant, 

that Lot 6A designation for the Treatment Plant cannot be granted. It follows that the 

designation for the buffer area, ·which essentially is simply vegetation and therefore 

permitted, serves no pmpose without the plant, as does the access road. We note in 

, respect of the access road that it itself has an effect currently in bisecting the rear of 

the site, and by connecting to a road which currently appears to require a consent 
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before it can be constructed .. There is no utility in granting these designations in the 

absence of the plant designation and conunent that we saw little utility in having 

separate desigoation for these elements in any event. Given the current lease 

anangements between the Council and the Trustees, the access and buffer zone 

elements could be constTucted in any event without a designation, given they appear 

to be penuilted activities. 

[518] We accept that an appropriately designed, operated and sited wastewater 

treatment system, based on gTinder pmnp reticulation, Treatment Plant and LAF, is an 

appropriate system for Matata. But Lot 6A is not an appropriate site for a Treatment 

Plant and the LAF has potential indirect adverse effects on the ORC that need to be 

addressed. 

[519] Accordingly we have concluded that all tln·ee designations for the Treatment 

Plant site on Lot 6A must fail. Given our conclusions in respect of effects we are not 

satisfied with the gTanting of regional consent for the odour release on the properties. 

To the extent that there are other consents either relevant or interpolated within the · 

broad range of consents sought, we conclude that these should be refused also. Given 

the lack of any cla:rity in both applications, and the consents gTanted, we say t!J.is out 

of caution. 

Comments 

[520] Given the conclusion of tlJ.is Comi, we again reiterate, as we have several 

times tlnuugh tlJ.is decision, that we see a reticulated system of the type suggested by 

the Applicant as generally desirable. We are minded to grant consent for tl1e LAF in 

principle, subject to being satisfied as to the reduction ofN and P to the ORC, and the 

redrafting and extension of otl1er conditions. 

[521] We give the Applicant an opportonity to consider, on a proper basis, 

altemative sites for the wastewater Treatment Plant. If a proper constraints analysis 

was conducted, we suspect that tl1ere a:re several sites a:round Matata which would be 

appropriate . 
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[522] It may be that the various subsidies could be continued while a process for 

an alternative Treatment Plan site was entered into. Matters could be expedited even 

by way of a direct referral. We would expect any alternative site to factor in a 

separation from residential activity and/or Maori land around 150m buffer zone, with 

more thought given to the potential design of the site to minimise odour. We would 

suspect that such alternative site may even be achieved by consensus, given the 

position of almost all parties before us as to benefits of a reticulated system. We 

acknowledge that tl:ris does not address directly Mr Harris's concern about costs to the 

local community, but we have already noted that tl:ris aspect of his appeal is not 

supported by tl:ris Court. 

Directions 

[523] We direct that the Applicant is to advise within twenty worlting days if it 

wishes to finalise the Designation and consent conditions in respect of the LAF, in 

which case it should seek :furfuer directions fi·om the Court for tinTing. We adjourn 

that aspect of the case. 

[524] The resource consents and designations are cancelled in relation to the 

Treatment Plant. This appeal is allowed only to the extent set out in this decision. 

We particularly note that tl:ris does not endorse Mr Han·is's position in respect of the 

question of financial matters or the necessity for a reticulated scheme. 

[525] Costs are reserved for directions in due course. 

, . . \st"'· . t\uiJ SIGNED at AUCKLAND tl:ris .................... day of ·············(j······2015 

Forth Court 

CFox 
Alternate Environment Judge 

·. JAHodges 
·/ · Environment Commissioner 

··:.' ·, .' 
! :;: 
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Amnexuue lList: 

Alll1exme A Consent 67708; 

Alll1exme B Figme 7 Map Book prepared for Whakatane District Council evidence; 

Annexure C Figtire 3 Map Book prepaxed for Whakata.ne District Council evidence; 

Annexme D Figme 20 Map Book pxepared for Whakatane District Colmcil evidence; 

:: , A;nnexure E Figtu·e 8 Map Book prepared for Whalmta.ne Distr·ict Council evidence. 
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Purpose 

Conditions of consent for the.l\llatata wastewater treatment system 

(67708) 

1. For the purpose of discharging treated wastewater (T\fiNV) by way of sub-surface irrigation from a 
wastewater treatment plant (\fiNVTP) to the land application field. 

2. For the purpose of discharging contaminants to air from the \fiNVTP and land application field. 

3. For the purpose of authorising earthworks associated with the construction ·of the land application 
field and access road. 

Location 

4. Wastewater Treatment Plant and Land Application Field located at Thornton Road, Matata. 

Quantity and Rate of Wastewater 

5. The daily quantity of T\fiNV discharged to the sub-surface irrigation shall be no more than 605 cubic 
metres per day, at an average application depth no greater than 30 millimetres per day, averaged 
over a period of one calendar month. 

Volume ·of Earthworks 

6. Earthworks under this consent shall not exceed a total cut and fill volume of 5,500 cubic metres. 

Earthworks Location· 

7. Within Pt Allotment 273 Rangitaiki Parish Recreation Reserve and Allotment 109 Rangitaiki PSH 
BLK V Awaateatua SD, as shown on plan number C03. 

Map Reference 

8. Discharge of T\fiNV at or about map reference NZTM 1935533 5798943. 

9. Discharge of contaminants to air at or about map reference NZTM 1935181 5799150 and NZTM 
1931281 5799263 .. 

Legal Description 

1 0. \fiNVTP site: Allotment 6A Matata P'arish 

· 11. Land application field: Pt Allotment 273 Rangitaiki Parish Recreation Reserve 

Earthworks -Notifying the Regional Council 

12. No less than ten working days prior to undertaking any earthworks as authorised under this 
consent, the consent holder shall submit a Site Management Plan to the Chief Executive of the Bay 
of Plenty Regional Council (Regional Council) (or delegate) for approval. This management plan will 
include, but not be limited to: 

a. A plan of earthworks showing cut and fill locations and volumes. 

b. How sediment, stormwater and erosion will be controlled and contained, noting that as this is a 
sandy soil site winter earthworks are encouraged. 

c. How the groundcover of the dunes will be protected. 

d. Site Plan. 

e. Drainage Plan. 

f. Areas to be cut and filled. 

g. Total works area expected to be disturbed. 

13:·-fllo less than five working days prior to the overall start of works under this consent, the consent 
' · . hp)der shall request (in writing) a site meeting between the principal site contractor and the Chief 

Executive of the Regional Council (or delegate). Notification at this time shall include details of who 
, .. '.is to be responsible for site management and compliance with consent conditions. 



14. The consent holder shall notify the Chief Executive of the Regional Council (or delegate) in writing 
no Jess tlmn five working days before the completion of Earthworks under this consent, prior to the 
removal of erosion and sediment controls. 

Discharge- Notifying the Regional Council 

15. No Jess than five working days prior to tl1e first TWW discl1arge from the WWTP under this consent, 
the consent holder shall request (in writing) a site meeting between the principal site manager and 
the Chief Executive of the Regional Council (or delegate). Notification at this time shall include 
details of who is to be responsible for site management and compliance with consent conditions. 

Notification of Medical Officer of Health 

16. The consent holder shall notify the Medical Officer of Health should any part of the activity set out in 
the document 'Matata Wastewater Scheme: Resource Consents and Notices of Requirement 
Assessment of Effects on the Environment, Application Edition, November 2013' be subject to any 
significant change that may have an effect on public health. 

Written Approvals 

17. The following conditions requiring written approvals from the Chief Executive of the Regional 
Council (or delegate) shall be obtained before any works or discharges commence: 

a. Condition 12 relating to earthworks; 

b. Conditions 23, relating to discharges of TWW. 

Wastewater Treatment Plant and Land Application Field 

18. The location of the WWTP and land application field shall be as shown on plan number A02. 

19. There shall be no above ground discharge or spray irrigation of wastewater, treated or untreated, 
from the WWTP or within the land application field. 

20. Treated wastewater discharge to land shall be by way of sub-surface drip lines placed at a 
minimum depth of 200mm and maximum depth of 300mm below the ground surface. 

21. The consent holder shall ensure that the physical works authorised under this consent are 
completed within a period of no loriger than 15 months following their commencement. 

22. The consent holder shall ensure there is no activity undertaken on top of the land application field 
that may cause damage to the disposal system (e.g. stock grazing, deep rooting trees or vehicle 
parking etc.). 

Operation and Management Plan 

23. The consent holder shall submit a Draft Operations and Management Plan for WWTP and land 
application field to the Chief Executive of the Regional Council (or delegate), no less than one 
mo.nth prior to the installation of the system, for approval by the Chief Executive of the Regional 
Council. The consent holder shall consult with the Medical Officer of Health and seek feedback on 
the draft Operations and Management Plan prior to submitting to the Regional Council. The draft 
Operations and Management Plan shall include the results of any consultation undertaken in 
developing the draft Operations and Management Plan. The Operations and Management Plan 
shall include as a minimum the following details: 

a. Location and Design of WWTP and TWW land application field: 

i. Plans detailing the key components and location of the WWTP; 

ii. Detailed design drawings; including depth and length of the land application field, layout of 
the land application field and reticulation within it; 

iii. Methodology for calculation and verification of the land application field's loading rate; 

iv. An explanation of the operation of the land application field, including field resting; 

v. Wastewater Treatment Plant process flow diagram; 

vi. Location and specification of groundwater monitoring wells, including depth; and 

vii. Maintenance specifications for both the WWTP and land application field. 

· ... , 



b. Soil monitoring within the land application field: 

i. Details of the monitoring methodology of the land application field soils, including: 

1. Five yearly soil quality monitoring; and 

2. Location, depth, frequency of sampling, dates and constituents as required in 
Condition 45. 

c. Operation of WWTP and land application field: 

i. Onsite responsibilities, including names and contact telephone numbers for operational staff 
and a 24 hour contact telephone number; 

ii. Protocols for sampling, sample handling and analysis; 

iii. Protocols for cycling land application fields; 

iv. Maintenance schedules for all components of the WWTP and land application field; 

v. An Environmental Risk Management Plan, including identification of potential issues, 
including spill and breakdown, location in the system where these may occur, issue 
indicators, and response plans. These should include measures to notify the Medical Officer 
of Health as soon as practical where a spill or breakdown occurs that may have a public 
health risk, including the notification of the measures being implemented to mitigate the 
occurrence and associated public health risk; 

vi. Storage and handling procedures for any chemicals to be stored on-site as part of the 
WWTP process; and 

vii. Timelines for any reviews associated with the operation of the WWTP and discharge field. 

d. Odour Management Plan for the WWTP and land application field, including as a minimum: 

i. The purpose of the odour management plan, 

ii. Full process description and identification of potential sources of odour, 

iii. Methods of odour mitigation and operation procedures, 

iv. Biofilter (or alternative odour device that would achieve the same level of odour control) 
management and maintenance frequency, 

v. A description of the routine inspection, monitoring and maintenance procedures to be 
undertaken to ensure effective WWTP operation and compliance with resource consent 
conditions; 

vi. Key system parameters to be monitored remotely, 

vii. System review and reporting procedures, 

viii. Details of back up options and contingency plans and procedures, including spill, overflow 
and breakdown response plans; and 

ix. Details of the odour complaints procedure (including the prov1s1on of odour diaries to 
neighbouring property owners on request), record keeping and response procedure. 

e. Avian Botulism Management Plan for the surface water drainage network immediately to the 
south of the land application field and/or Bennett Rd Stream: 

i. Surveillance actions to detect an outbreak of Avian Botulism; 

ii. Actions (for example, collecting and removing dead or dying birds) that the consent 
holder shall undertake should there be an outbreak of Avian Botulism including 
proactively participating with Fish and Game New Zealand, Eastern Region; and 

iii. Monitoring and mitigation measures. 

24. The final Operations and Management Plan shall be submitted to the Chief Ex<;>C'0.tilt<t of. th.e 
Regional Council (or delegate) for approval within three months of the completion of. the initia·l' 
sampling period as described in condition 32. The Operations and Management P!iui'-:~hatr·be 
reviewed by the consent holder at least every three years and if revised shall be \iubmith3d to the:·: 
Chief Executive of the Regional Council (or delegate). : :·:·: .'· · .· ~·- -· 

· .. ,·· 
··.-.. 



Baseline Receiving Water Monitoring 

25. At least one month before any discharge of TWW from the WWTP the consent holder shall supply 
the Chief Executive of the Regional Council (or delegate) no less than 12 months' worth of monthly 
water quality monitoring results from surface water bodies likely to receive resurfacing discharged 
TWW. These sampling locations shall be located generally as detailed in the Plan number C03. 

26. Surface water monitoring results as required under Condition 25 shall be sampled and tested for: 

i. Dissolved Oxygen (g/m3) 

ii. Electrical conductivity 

iii. pH 

iv. Chloride (g/m3
) 

v. Total nitrogen (g/m3
) 

vi. Nitrite and nitrate nitrogen (g/m3) 

vii. Total ammoniacal nitrogen (g/m3
) 

viii. Total phosphorous (g/m3
) 

ix. Dissolved reactive pl1osphorous (g/m3
) 

X. E. coli ( cfu/1 OOmL) 

27. At least one month before any discharge of TWW from the WWTP, the consent holder shall supply 
the Chief Executive of the Regional Council (or delegate) no less than 12 months' worth of quarterly 
groundwater- quality monitoring results from the groundwater bodies likely to receive discharged 
TWW. These sampling locations shall be located generally as detailed in the Plan number C03. 

28. Groundwater monitoring results as required under Condition 27 shall be sampled and tested for: 

i. Groundwater level (metres below ground level) 

ii. Water temperature 

iii. Dissolved Oxygen (g/m3) 

iv. Electrical conductivity 

V. pH 

vi. Chloride (g/m3
) 

vii. Total nitrogen (g/m3
) 

viii. Nitrite and nitrate nitrogen (g/m3) 

ix. Total ammoniacal nitrogen (g/m3
) 

X. 
. 3 

Total phosphorous (g/m ) 

xi. Dissolved reactive phosphorous (g/m3
) 

xii. E. coli (cfu/1 OOmL) 

29. The installation of monitoring- bores in Condition 27 shall be undertaken in consultation with a 
suitably qualified and experienced hydrogeologist to ensure correct specification relative to the 
depth and construction of the well. 

30. Results from Conditions 26 and 28 shall be submitted in writing to the Chief Executive of the 
Regional Council (or delegate) and the consent holder must obtain written receipt from the Chief 
Executive of the Regional Council (or delegate). 

Initial Sampling of Treated Wastewater 

31. For no less than four weeks immediately following the commencement of the TWW discharge-from 
the WWTP, or for no less than 4 weeks if required under condition 38, results from samples taken· 
from the WWTP (after all treatment processes and prior to discharge to the land application field) 
shall be taken twice weekly (measured as a grab TWW sample for E. coli and a 24 liour ·flow': 
proportioned TWW sample for other parameters) for the parameters set out below: · · · · · 



.i. Total nitrogen (g/m3
) 

ii. Total ammoniacal nitrogen (g/m3
) 

iii. Nitrite and nitrate nitrogen (g/m3
) 

iv. Total phosphorous (g/m3
) 

v. Total suspended solids (g/m3
) 

vi. cBODs (g/m3
) 

vii. pH 

viii. E. coli (cfu/1 OOmL) 

32. On receipt of three weeks consecutive results verifying the TWW to be within the parameters 
defined in Table A of Condition 35, the initial sampling period will be considered over and 
operational sampling of TWW shall commence. Should this condition not be achieved within six 
months following the commencement of the TWW discharge from the WWTP, the Regional Council 
may undertake a review as described in Condition 97. 

Operational Sampling of Treated Wastewater 

33. Following completion of the initial sampling period for the WWTP as provided in Condition 31, the 
consent holder shall take samples of the TWW from the WWTP (after all treatment processes prior 
to discharge to the land application field) once per week. Samples shall be measured using a grab 
TWW sample for E. coli and 24 hour flow proportioned TWW sample for other parameters, and shall 
be analysed by laboratory analysis for the following: 

i. Total nitrogen (g/m3
) 

ii. Total ammoniacal nitrogen (g/m3
) 

iii. Nitrite and nitrate nitrogen (g/m3) 

iv. Total phosphorous (g/m3
) 

v. Total suspended solids (g/m3
) 

vi. cBOD5 (g/m3
) 

vii. pH 

viii. E. coli (cfu/1 OOmL) 

34. The total daily volume from the WWTP to the land application field shall also be recorded on a daily 
basis taken at approximately the same time each day. 

35. Following completion of the initial sampling period for the WWTP as provided in Condition 31, the 
TWW discharged into the sub-surface discharge system shall not exceed the limits specified in 
Table A when determined as setout in condition 33 for the ten out of twelve consecutive samples, 
taken weekly and measured as 24 hour flow proportioned TWW samples; 

Table A - TWW Limits 

7.5 (outside 
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36. If the concentration of E. coli measured under Condition 33 exceeds 100,000 cfu/100ml the consent 
holder shall, within 7 days: commence weekly monitoring of the groundwater bores for E. coli levels, 
in order to confirm compliance with trigger levels set out under of Condition 46. If compliance with 
the trigger levels set in Condition 46 is demonstrated for 3 consecutive weeks the consent holder 
shall revert to groundwater monitoring at the frequencies set out in the Sampling Plan provided 
under Condition 46. 

37. Laboratory analyses as required under conditions 26, 28, 31, and 33 shall be carried out as set out 
in the latest edition of "Standard Methods for the Examination of Water and Wastewater' - APHA -
AWWA- WPCF or such other method as may be approved by the Chief Executive of the Regional 
Council (or delegate). 

38. If under Condition 35 sample results exceed one of the specifications listed in Table A (as 
measured in accordance with Condition 33 and 37) the consent holder shall recommence sampling 
as required under Condition 31 to again satisfy Condition 32. In the event that Condition 31 cannot 
be satisfied following such an event, the Chief Executive of the Regional Council (or delegate) may 
trigger a review of the monitoring conditions in accordance with Condition 97. 

39. The consent holder shall keep records verifying conditions 32, 34, 35, 36 and 37. These records 
shall be made available immediately upon request to the Chief Executive of the Regional Council 
(or delegate). 

Soil Monitoring 

40. At least one month before the first discharge of TWW to the land application field the consent 
holder shall submit to tl1e Regional Council soil sample results for parameters as defined in 
Condition 45. 

41. Samples taken for Condition 45 shall be taken at a depth below where the discharge drip lines will 
be situated and shall consist of random composite samples from no Jess than one samp Je per 
hectare or part thereof within the discharge field. 

42. As part of the Operations and Management Plan to be submitted by the consent holder in 
accordance with Condition 23, the consent holder shall submit a Soil Monitoring Plan to the Chief 
Executive of the Regional Council (or delegate) for approval. The plan shall include how five-yearly 
soil analysis results for the parameters defined in Condition 45 shall be obtained and any 
associated methodologies. 

43. Soil sampling shall be conducted once every five years in accordance with the soil monitoring as 
required under Condition 23. 

44. Results from Condition 45 are to be submitted in writing to the Chief Executive of the Regional 
Council (or delegate) ·and the consent holder must obtain written receipt from the Chief Executive of 
the Regional Council (or delegate). 

45. Soil sampling shall involve the following parameters: 

i. Nitrate nitrogen 

ii. Ammoniacal nitrogen 

iii. Total nitrogen 

iv. Total organic carbon 

v. Organic matter 

vi. Phosphorus 

vii. Total Sodium 

viii. Calcium 

ix. Potassium 

X. Soluble salts 

xi. Cation exchange capacity 

'. ; ... 
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Receiving Water Sampling 

46. Following the completion of the baseline monitoring in accordance with Conditions 26 and 28, all 
monitoring results shall be forwarded to the Regional Council and a Sampling Plan shall be 
submitted to the Chief Executive of the Regional Council (or delegate) for approval. This Sampling 
Plan shall determine the sampling frequency and methodology used to ensure that any groundwater 
body and surface water body likely to receive discharged TWW is monitored for the duration of this 
consent, and for the provision of monitoring results to the Regional Council. The Sampling Plan 
shall specify" the location of a minimum of four monitoring bores which are to be provided with at 
least one upgradient and one downgradient of the land application field, and a minimum of five 
surface water sampling points, as shown generally in the Plan number C03. These groundwater 
and surface water samples shall as a minimum be sampled quarterly. The results of this monitoring 
shall be reviewed in the Review Report required by condition 96 and the frequency of monitoring 
may be reduced by approval of the Chief Executive of the Regional Council (or delegate) on receipt 
of each Review Report. The Sampling Plan shall also provide trigger levels for the monitored 
parameters as specified in Conditions 48 and 49, to be approved by the Chief Executive of the 
Regional Council (or delegate). 

47. In order to monitor any poteQtial effect on groundwater seaward of the proposed land application 
field the consent holder shall specify in the Sampling Plan required through Condition 46 a 
requirement for a minimum of two monitoring bores on the seaward side of the proposed land 
application field, as generally shown in Plan C03 as monitoring bores BH804 and BH810. The two 
seaward bores shall be sampled quarterly including as a minimum one sample collected between 
the months of June to August. The results of this monitoring shall be reviewed in the Review Report 
required by condition 96 and the frequency of monitoring may be reduced by approval of the Chief 
Executive of the Regional Council (or delegate) on receipt of each Review Report. 

48. Surface water samples required under the Sampling Plan required by Condition 46 shall be tested 
for: 

i. Dissolved Oxygen (g/m3
) (as measured by an appropriate method to detect the minimum 

diurnal dissolved oxygen concentration) 

ii. Electrical conductivity 

iii. pH 

iv. Chloride (g/m3) 

v. Total Nitrogen (g/m3
) 

vi. Nitrate and nitrite nitrogen (g/m3
) 

vii. Ammoniacal Nitrogen (g/m3
) 

viii. Total Phosphorus (g/m3
) 

ix. Dissolved reactive phosphorus (g/m3
) 

x. E. coli cfu/100ml 

49. Groundwater samples required under the Sampling Plan required by Condition 46 and 47 shall be 
tested for: 

i. Groundwater level (metres below ground level) 
ii. Water temperature 
iii. Dissolved Oxygen (g/m3) 
iv. Electrical conductivity 

v. pH 

vi. Chloride (g/m3
) 

vii. Total Nitrogen (g/m3
) 

viii. 

ix. 

X. 

Nitrate and nitrite nitrogen (g/m3
) 

Total ammoniacal Nitrogen (g/m3
) 

Total Phosphorus (g/m3
) 
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xi. Dissolved reactive phosphorus (g/m3
) 

xii. E.coli cfu/1 OOml 

50. Groundwater samples required by Condition 46 and 47 shall be sampled for the parameters listed 
in Condition 49 and shall not exceed the groundwater quality trigger values established in Condition 
46. 

51. In the event that a single sample of the groundwater exceeds the trigger levels as established in 
Condition 46, the consent holder shall: 

i. Immediately notify the Chief Executive of the Regional Council (or delegate) in writing; and 

ii. Resample the groundwater immediately 

52. In the event that three consecutive samples of the groundwater exceed the trigger levels as 
established in Condition 46, the consent holder shall formulate a Remediation Plan. The 
Remediation Plan shall: 

i. Address the exceedances; and 

ii. Initiate an investigation into reasons for the exceedances and include remedial actions 
which may include, but not be limited to, alternative or upgraded treatment methods, 
changes to the management and operation of the treatment plant and ultraviolet disinfection 
system, changes to the alarming and monitoring of key process units, and/or improvements 
to the designated land application field. 

The Remediation Plan shall be submitted to the Chief Executive of the Regional Council (or 
delegate) within 6 weel<s of the first exceedance occurring. 

53. In addition to the specific requirements of Condition 52, if the groundwater monitoring required 
under Condition 46 demonstrates any exceedance of the trigger levels for three consecutive results, 
the consent holder shall commence weekly monitoring of flowing surface water in the receiving 
streams for the parameters set out in Condition 48. 

54. If any solution specified in the Remediation Plan does not result in the groundwater quality 
complying with the trigger levels set out in Condition 46 within 6 months after the Remediation Plan 
being submitted to the Regional Council, the Regional Council may then trigger a review of the 
consent conditions in accordance with Condition 97. 

Wastewater Treatment Plant and Land Application Field Maintenance 

55. The WWTP and land application field shall be operated and maintained generally in accordance 
with the Operations and Management Plan required under Conditions 23 and 24 at all times, to the 
satisfaction of the Chief Executive of the Regional Council (or delegate), provided such 

·~ requirements or "satisfaction" does not affect the consent holder's ability to meet the conditions of 
this consent. 

Reporting 

56. All sampling and monitoring results and records ;'lS required by the Operations and Management 
Plan and consent conditions from 1 July to 30 June of each year shall be compiled into an annual 
report The annual report shall discuss sampling and monitoring results and trends, exceedances 
and actions taken, site management, complaints and how these have been addressed, and any 
areas where improvement is required. The annual report shall be submitted (in writing) to the Chief 
Executive of the Regional Council (or delegate) before the 31 of July of each year. 

Note: For the avoidance of doubt the consent holder shall publish the annual report on their 
publically accessible website within two weeks of the annual report being provided to the Regional 
Council. 

Earthworks 

57. Construction and earthworks shall be carried out in accordance with the information submitted with 
the Site Management Plan as required under Condition 12. · ·· ·· · · 

~-·'. . •, ~ ;· ::· '• 

58. During the construction of the land application field the consent holder shall: 

a. Ensure that no stripping of grass sward or topsoil is to occur on the land applicatiqh fieid;i:; ·'· 
·:.; 
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b. Protect the groundcover of the dunes as far as possible within the land application field; 

c. Minimise excavation to lay pipelines within the land application field. The preference is for 
pipelines to be laid using mole plough pipe laying method or similar; 

d. Ensure that vehicles use only the formal roadway off Thornton Road for access to the land 
application site. 

59. The consent holder shall ensure that only cleanfill is deposited on site. For the purposes of this 
consent, the definition of cleanfill shall include only materials such as clay, soil, rock; or concrete, 
and brick. 

60. No physical works associated with the construction of the Land Application Field shall occur within 
5m of any kanuka vegetation 

61. The consent holder shall ensure that the earthworks authorised under this consent are completed 
within a period of no longer than 12 weeks following their commencement. 

62. The consent holder shall ensure that all exposed areas of earth resulting from works associated 
with this consent are effectively stabilised against erosion, by vegetative cover or other methods, as 
soon as practicable following the completion of works, to the satisfaction of the Chief Executive of 
the Regional Council (or delegate). 

Temporary Signage 

63. Prior to the commencement of worl<s under this consent, the consent holder shall erect a prominent 
sign adjacent to the main entrance til the site, and maintain it throughout the period of the works. 
The sign shall clearly display, as a minimum, the following information: 

a. The consent holder; 

b. A 24 hour contact telephone number for the consent holder or appointed agent; 

c. A clear explanation that the contact telephone number is for the purpose of rece1vmg 
complaints and information fro'm the public about dust nuisance or any other problem resulting 
from the exercise of this consent.. 

Erosion and Sediment Control 

64. The consent holder shall ensure that all erosion and sediment controls detailed in the Site 
Management Plan as required under condition 12 and implemented on site comply with 
specifications set out in Bay of Plenty Regional Council Guideline No. 2010/01 - "Erosion and 
Sediment Control Guidelines for Land Disturbing Activities" or its successor. 

65. All erosion and sediment controls shall be installed prior to the commencement of earthworks. 

66. The consent holder shall ensure that all practicable measures are taken to the satisfaction of the 
Chief Executive of the Regional Council (or delegate) to ensure that no material is tracked off site. 

67. The consent holder shall divert uncontaminated catchment runoff away from the area of earthworks. 

68. The consent holder shall ensure that where runoff controls (such as diversion channels, bunds, 
contour drains etc.), have slopes greater than 2%, then the runoff controls shall be protected from 
erosion by the use of geotextile materials, rock or other suitable materials. 

Dust Control 

69. The consent holder shall adopt a proactive strategy for dust control, specifically by complying with 
the principles of dust management as set out in section 3.4 of Environment Bay of Plenty Guideline 
No. 2010/01 - "Erosion and Sediment Control Guidelines for Land Disturbing Activities" or its 
successor, so as to prevent a dust nuisance from occurring beyond the property boundary. 

70. The consent holder shall ensure that an adequate supply of water for dust control and an effective 
means for applying that quantity of water, is available on site at all times during construction and 
until such time as the site is fully stabilised. 

71. The consent holder shall ensure that soil moisture levels are monitored at all tim~~·c· ,;J~~n · 
earthworks are being carried out, and at the end of every working day. 

..· .. t 
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72. The consent holder shall ensure that, at all times, the soil moisture level of exposed areas is 
sufficient, under prevailing wind conditions, to prevent dust generated by normal earthmoving 
operations from remaining airborne beyond the boundary of the work site .. 

73. The consent holder shall ensure that, at the end of every worldng day until such time as the site is 
fully stabilised, the soil moisture level of exposed areas is sufficient to prevent a dust nuisance 
occurring beyond the boundary of the works site. 

7 4. The consent holder shall ensure that, outside of normal working hours, staff are available on-call to 
operate the water application system for dust suppression. 

75. In the event that wind conditions render dust control impracticable, the consent holder shall ensure 
!bat any machinery generating airborne dust ceases to operate until such time as effective dust 
control can be re-established. 

76. Notwithstanding conditions 69 to 75 above, the consent holder sl1all undertal<e additional or 
alternative dust control measures to the satisfaction of the Chief Executive of the Regional Council 
(or delegate), as directed. 

Erosion and Sediment Control Maintenance 

77. The consent holder shall ensure that the erosion and sediment controls, spillways and associated 
erosion protection devices and dust controls are inspected and maintained in an effective capacity 
at all times during works and until the site is stabilised in accordance with condition 62 of this 
consent. 

78. The consent l1older shall ensure that, as far as practicable, any necessary maintenance of erosion 
and sediment controls identified by inspection under condition 77 or by Regional Council staff is 
completed within 24 hours. 

79. Accumulated sediment shall be removed from the sediment retention devices before sediment 
levels reach 25% of that device's volume. 

80. The consent holder shall ensure that sediment removed from the sediment retention device is 
placed in a stable position where it cannot re-enter the device or enter any water body. · 

81. The consent holder shall ensure that all-weather machinery access is maintained to any sediment 
retention pond. 

Erosion and Sediment Control Monitoring and Reporting 

82. The consent holder shall ensure that the erosion and sediment controls are inspected: 

a. at least weekly during the duration of construction works; and 

b. within 24 hours of each rainstorm event which is likely to impair the function or performance of 
the erosion and sediment controls. 

83. The consent holder shall maintain records of: 

a. the date and time of every inspection of erosion and sediment controls on the site; and 

b. the date, time and description of any maintenance work carried out. 

84. The consent holder shall forward a copy of records required by condition 82 to the Chief Executive 
of the Regional Council (or delegate) within 48 hours of the Chief Executive of the Regional Council 
(or delegate's) request. · 

Reinstatement and Restoration 

85. The consent holder shall ensure that the ground surface within the land application field following 
earthworks is left in a standard of reinstatement similar to that of the adjacent undisturbed areas of 
the site. 

86. No later than thirty (30) working days prior to the commencement of the discharge of TWW from the 
WWTP the consent holder shall submit a Restoration Plan to the Chief Executive of the Regjo.nal ..... 
Council (or delegate) for approval. The Restoration Plan shall be prepared in general accordance·. 
with application supporting document 9, and shall include: ,.. .. ... · 
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a. Restoration planting for the land application field and the wider designation area (as shown 
on plan titled 'Restoration Area for Proposed Matatii Wastewater Land Application Field', 
reference 01 1503); 

b. The permanent retirement from grazing, and the provision of weed and pest control, for the 
Western Whakatiine Coastal Recreation Reserve between the Tarawera River and Walker 
Road (of which the land application field and wider designation area are part of); and 

c. Management of the dunes between the Tarawera River and Thornton Road suitable to 
achieve a predominantly indigenous habitat. 

The restoration plan shall be prepared by a suitably qualified person, and shall include the following 
details: 

a. A planting plan, detailing species lists and spacing's, utilising eco sourced indigenous species 
where possible; 

b. Weed control measures; 

c. Any temporary fencing requirements; 

d. Animal pest management measures; and 

e. Monitoring procedures. 

87. The consent holder shall ensure that the land application field, dunes and Western Whakatane 
Coastal Recreation Reserve (between the Tarawera River and Walker Road) are managed in 
accordance with the requirements of the Restoration Plan. 

Air Quality 

88. The consent holder shall design, operate, manage and maintain the WWTP in a manner that shall 
not result in any objectionable odours at or beyond the designated boundary of the wastewater 
treatment plant environmental protection buffer as shown on plan titled 'Site Survey', prepared by 
Harrison Grierson, drawing number 1351.73-SS03 rev. C. 

89. The consent holder shall operate, manage and maintain the land application field in a manner that 
shall not result in any objectionable odo~rs at or beyond the boundary of the designated boundary 
of the land application field as shown on plan titled 'Site Survey Extent of Effluent Field, prepared 
by Harrison Grierson, drawing number 1357173-SSOS, rev. B. 

90. The consent holder shall maintain and keep a Complaints Register for all complaints made about 
the treatment and discharge operations that relate to air discharges received by the consent holder. 
The Register shall record: 

a. The date, time and duration of the event/incident that has resulted in the complaint; 

b. The name, phone number and address of the complainant, unless the complainant refuses to 
supply these details; 

c. The location of the complainant when the event/incident was detected; 

d. The possible cause of the incident; 

e. The weather conditions and wind direction at the site when the incident allegedly occurred, if 
significant to the complaint; 

f. Any corrective action undertaken by the consent holder in response to the complaint. 

91. The Complaints Register shall be made available to the Chief Executive of the Regional Council (or 
delegate) at all reasonable times. Complaints which may indicate non-compliance with the 
conditions of this resource consent shall be forwarded to the Chief Executive of the Regional 
Cowicil (or delegate) within 5 working days of the complaint being received. 

The consent holder shall notify the Chief Executive of the Regional Council (or delegate) of any 
incident, including power, mechanical or process failure, leading to a significant emission of pdour. 
from the plant, within 24 hours of the incident being broughtlci the attention of the consent.h.tikl?r, or i.:; 
the next working day. A written report shall be forwarded to the Chief Executive of the. RegidiYal . 
Council (or delegate) within seven working days of the event occurring describing the incidf>,nt,,t~e . 
reasons for it occurring, its consequences (including the nature of any complaints),·lhe:·meas\rrei · 
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taken to remedy or mitigate its effects, and any measures taken to prevent a recurrence of the 
event, including any changes proposed to the Operation and Management Plan. 

Surface Water Flow Monitoring 

92. The consent holder shall liaise with the Rivers Programme Leader, Regional Council to collect data 
from the Robinsons pump station in order to determine the water flow being pumped from the farm 
drainage system (Robinsons Farm or subsequent property) into the Bennett Road Stream (Old 
Rangitaiki Canal). These data shall be collected according to the following parameters: 

a. Pump data will be collected on a monthly basis for 12 months prior to any discharge of TWW 
from the WWTP to the land application field to determine a·baseline flow. 

b. Pump data will be collected on a monthly basis for a period of 2 years following 
commencement of the discharge of TWW from tl1e WWTP to the land application field. 

Note: The Rivers Programme Leader, Regional Council shall provide access to the Robinsons 
pump station so that monitoring equipment can be installed at the consent holder's cost. 

93. The consent holder shall install a temporary flow monitoring gauge in the Bennett Road Stream 
(Old Rangitail<i Canal) at a location to be agreed with the Regional Council (proposed location 
Robinsons or subsequent property owner milking shed access bridge approximately 400m to the 
west of the Robinsons pump station discharge) in order to determine water flows within the Bennett 
Road Stream (Old Rangitaiki Canal). These data shall be collected according to the following 
parameters: 

a. Flow data will be collected on a monthly basis for 12 months prior to any discharge of TWW 
from the WWTP to the land application field to determine a baseline flow. 

b. Flow data will be collected on a monthly basis for a period of 2 years following commencement 
of the discharge of TWW from the WWTP to the land application field. 

94. All data collected will be provided to the Regional Council and Fish and Game New Zealand, 
Eastern Region, by 31 July of each year that data is collected. 

Permanent Signage 

95. For the duration of this consent, the consent holder shall install and maintain appropriate signage 
on the formal access point to the wastewater treatment plant site and at appropriate locations 
around the perimeter of the land application field warning that treated wastewater is discharged to 
the land. The consent holder shall seek comment and agreement on the proposed wording, size 
and placement of signs from the Medical Officer of Health for both sites and from Fish and Game 
New Zealand, Eastern Region, in terms of the land application field. Written confirmation of the 
signage wording, size and placement shall be provided to the Chief Executive of the Regional 
Council (or delegate) no less than one month prior to commencement of the TWW discharge. 

Whakatane District Council Revie1itrReport ·-'· 

96. The consent holder shall submit to the Chief Executive of the Regional Council (or delegate) a 
Review Report no later than 31 July 2020, and thereafter at six yearly intervals, for the duration of 
the consents. As a minimum, the Report shall: 

a. 

b. 

c. 

d. 

Address ongoing compliance with the conditions of the consent and, in particular, any reported 
non-compliance with consent conditions; 

Include an assessment of compliance/consistency with any relevant national or regional water 
quality policies, standards or guidelines in effect at the time; 

A summary of the monitoring undertaken as required through conditions 46 and 47 including 
an assessment of whether the sampling frequency can be reduced or not; 

A summary of any residual actual. or potential adverse environmental effects of the discharge 
of TWW, irrespective of whether those environmental effects are in accordance with the 
conditions of this consent; and 

e. The appropriateness of monitoring indicators and monitoring methods including referenc;:;.·to· • · 
any appropriate new monitoring indicators and/or guidelines. · __ ( . 
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Review of Conditions 

97. The Regional Council may: 

a. on the anniversary of the commencement of the consent; or 

b. within six months of receipt of any report submitted to the Regional Council under any 
condition of this consent or any report required as a result of compliance monitoring by 
Council; or · 

c. within 6 months of completion of any compliance monitoring carried out by the Regional 
Council, which shows that the Mata!a wastewater treatment scheme is a substantiated source 
of odour complaints; or 

d. where condition 32 cannot be satisfied as set out in condition 35; or 

e. in the circumstances contemplated by condition 54. 

serve notice on the consent holder of its intention to review the conditions of !his consent, under 
s128 of the Resource Management Act 1991. 

98. The purposes of !his review may include: 

a. To modify any required monitoring/reporting and/or specify additional monitoring/reporting 
and/or change the monitoring/reporting frequency required to address any identified adverse 
effects; · 

b. To assess, and if necessary to address, any identified adverse effects of any of the discharged 
treated wastewater on ground or surface waters; 

c. To assess and if necessary to review current discharge limits and controls; 

d. To require the consent holder to adopt the best practicable option in accordance with section 
128(1)(a)(ii) of the Resource Management Act 1991; 

e. To ensure that management practices at the site are consistent with any provisions or 
restrictions that are required to be implemented by the Regional Council for any National 
Environmental Standards (NES); 

f. assess the need for treatment of air discharges from any part of the Matata wastewater 
treatment scheme; 

g. impose monitoring and discharge control conditions relating to odour discharges; and 

h. To require further works to be carried out on the WWTP or land application field, or to require 
further treatment components within the WWTP or land application field. The requirement 
would be after six months of a Remediation Plan being triggered under condition 51 or no 
solution has been reached which enables the operation of the WWTP and land application field 
in full compliance with consent conditions. 

Accidental Discovery Protocol 

99. A Taonga Tuturu Monitor shall be employed by Whakatane District Council to monitor, act in accord 
with the Accidental Discovery Protocol (attachment A to this consent) and report any discoveries 
during earthworks. 

lOO. The following procedures will be adopted in the event that kiliwi or taonga are unearthed or are 
reasonably suspected to have been unearthed during the course of construction. 

a. Immediately when it becomes appan;mt or is suspected by workers at the site that kiliwi or 
taonga have been uncovered, all activity in the immediate area will cease. 

b. The construction plant operator will act with caution by shutting down all machinery or 
activity in the immediate area to ensure that kiliwi or taonga remain untouched as far as 
possible in the circumstances and shall notify the Site Construction Manager or the on-site 
supervisor. 

c. The Site Construction Manager or qn-site Supervisor shall take immediate steps to .sec1Jf:e: ·,. 
the area in a way that ensures that kiliwi or taonga remain untouched as far as po~sfbl<l'.lri~ ... ·. 
the circumstances and shall notify the Taonga Tuturu Monitor. . c.· ••· · .• , 
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101. The Taonga Tuturu Monitor will: 

a. See!< advice from kaumatua from Te Mana o Ngati Rangitihi Trust (TMoNRT), Ngati 
Rangitihi Raupatu Trust (NRRT), Ngati Tuwharetoa BOP Settlement Trust (NTST) and Te 
ROnanga o Ngati Awa (TRONA) to guide and advise Site Managers and any other parties as 
to the appropriate course of action to be taken and the identity of persons to involve as 
appropriate to the circumstances. 

b. Upon the advice of iwi contacts from kaumatua ·from TMoNRT, NRRT, NTST and TRONA 
and an archaeologist from Heritage New Zealand providing a description of the find and 
seeking their advice as to whether they consider it necessary to immediately request 
kaumatua, Pukenga, an archaeologist and/or the NZ Police attendance at the scene. 

c. Ensure the find area is secure and available for inspection by l<aumatua, Pukenga, an 
archaeologist and/or the NZ Police and for photographic recording by the archaeologist 
should a decision be reached to request attendance at the scene. 

d. In the event it is considered by the Taonga Tuturu Monitor and archaeologist unnecessary 
for kaumatua, Pul<enga and the NZ Police to attend the scene, the Taonga tuturu Monitor 
and archaeologist will: 

i. Record, photograph and report the potential findspot including reasons why 
attendance was not required. 

ii. Take photographs of the find site to share with iwi and others and ensure the 
archaeologist and site manager have recorded GPS co-ordinates for the site should 
it be confirmed by the archaeologist the site is a newly discovered site. 

iii. Take photographic records of any taonga tuturu and the find spot. 

iv. Collect.and retain custody of any koiwi in a suitable receptacle to be located at until 
the completion of the works upon which time iwi will hui to deliberate on the 
appropriate place for re-interment of koiwi. 

e. Upon the discovery of taonga tuturu the Taonga Tuturu Monitor and archaeologist shall: 

i. Photograph the taonga and findspot and record the circumstances of the find. 

ii. In compliance with the Protected Objects Act 2007, register the taonga tuturu with 
the Senior Advisor Heritage Operations at the Ministry for Culture and Heritage, and 
with each iwi. The Archaeologist will seek from the Ministry for Culture and Heritage 
approval to place the taonga tuturu into the interim custody of the Whakatane 
Museum in order to enable subsequent claims for custodianship and ownership to 
be lodged by iwi with the Ministry of Culture & Heritage (in compliance with Taonga 
Tuturu Protocols between settled iwi and the Ministry) while also providing for the 
enablement of processes under the Protected Objects Act 2007 that require 
decisions from the Maori Land Court as to custody and ownership in perpetuity. 

1 02.1n the event of a significant find and consequential attendance at the scene the Site Construction 
Manager shall ensure that kaumatua, Pukenga, the archaeologist and Taonga Tuturu Monitor are 
given the opportunity to undertake karakia (prayer) and any such other cultural ceremonies and 
activities at the site and affected workers, in accordance with tikanga Maori. 

1 03.Activity in the immediate area will remain halted until kaumatua, the Police and Historic Places 
Trust (as the case may be) have given approval for operation in that area to recommence. In the 
event that rua (caves), pits or other archaeological features are discovered, a comprehensive 
report, inclusive of photographs are to be taken and labelled by an archaeologist with copies sent to 
TMoNRT, NRRT, NTST and TRONA and Heritage New Zealand, NZ Archaeological Association 
File-keeper and the Heritage Co-ordinator at the Bay of Plenty Regional Council. 

104.Ai the conclusion of the proposed works a Hui-A- lwi will be convened by the Taonga Tuturu 
Monitor at the expense of the Whakatane District Council at which reports on any discovery of koiwi 
and· or taonga tuturu will be provided including the location of protected objects and koiwi . .IJEjJ.d)ii 
the interim custody of the Whakatane Museum. The purpose of the hui will beta: ,.;,;,- · .. ·:··: .. :· 

a. Provide for the Taonga tuturu monitor to request iwi deliberation, decision-ihakirig and 
implementation for the re-interment of koiwi. · · · ·:;_ '<< · 
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b. Be informed of the process required by the Protected Objects Act 2007 administered by the 
Ministry for Culture and Heritage and determined by the Maori Land Court to enable iwi to 
make claims for ownership and custodianship in perpetuity·for taonga tuturu. 

105. The Whakatane District Council will cover all expenses relating to the implementation of the 
Accidental Discovery Protocol including those incurred by kaumatua, Pukenga, the archaeologist 
and iwi attendees .. 

Te"rm of Consent 

106. This consent shall expire 35 years from the date that this consent was granted. 

Resource Management Charges 

107. The consent holder shall pay the Bay of Plenty Regional Council such administrative charges as 
are fixed from time to times by the Regional Council in accordance with section 36 of the Resource 
Management Act 1991. 

Advice Notes 

1. The Regional Council is able to provide contact details for the relevant iwi autlwrity. 

2. Unless otherwise stated all notification and reporting required by this consent shall be directed (in 
writing) to the Pollution Prevention Manager, the Bay of Plenty Regional Council, PO Box 364, 
Whakatane or fax 0800 368 329 or email notify@envbop.govt.nz, this notification shall include the 
consent number 65977. 

3. The consent holder is responsible for ensuring that all contractors carrying out works under this 
consent are made aware of the relevant consent conditions, plans and associated documents. 

4. For clarity, the pre-operational documents and meetings and their due timeframes as detailed in 
these conditions are set out below. Note this list is not exhaustive and there may be a requirement 
for ongoing periodical submission· of documents arising from the approved Operations and 
Management Plan, sampling plans, or other plans or documents. 

Condition Description Due 

25 Receiving water monitoring results and 1 month prior to first TWW discharge, to be 
analysis commenced at least 12 months prior to due 

date. 

46 Receiving water sampling plan 1 month prior to first TWW discharge, to be 
provided with water monitoring results 

12 Earthworks site manaqement plan 1 0 days prior to earthworks commencement 

13 Earthworks site meetinq 5 days prior to earthworks commencement 

15 Discharge site meetinq 5 days prior to first discharqe 

23 Draft Operations and Manaqement Plan 1 month prior to system installation 

24 Final Operations and Management Plan 3 months following completion of initial 
sampling period 

85 Restoration plan 6 weeks (30 working days) prior to first 
discharge 
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Figure 8: Plan C03 - Location of Proposed Groundwater and Surface Water Sampling Sites 
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Figure 20: Wastewater Treatment Plant Buffer Distances 

Buffers in lOOm Incre m e nts from the Matata Treatment Plant 

Scale : 1:4,192.81 
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Aerial Phot01nphy flown betwttn 2011 and 2013. deptodi• on tht area. Parcel boood<tries ~e t o be ubn 
u approxi~te only, not to bt:substltu~td (o,. site: specl"JC.survcy. May connin UN2: daQ: Crown CoPYt\:ht 
l\uerved Note: Plaunamu rN~Y not conform to UNZ1tldtllne.s 2008. DISClAIM ER: While Whd;;~tane 
Distlict Council (WD C}, !'As uen:Jsed aD reouonable: si:.IP •nd ca,. In contmlline: the contents: of this 
information. WDC IC'ttpC:s no lioJbility In contntct, tortor othtrWIM howsoever. for any loss, da mace, InJury or 
expense (wh ethe r direct, Indirect or conH!quentlal) aN Ina: out o f the provision o f this inform01tlon or its use. 
Posttlon of all us:cu & historical situ ;are approximate, utW~I poiltJons a re to be. verified on site. 
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Figure 3: layout of the Proposed D~signation for the Wastewater Treatment Plant Site and Access Road 
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Figure 7: Parcels Identified for GIS Constraints Analysis 
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