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DECISION

Introeduction

[1]  The essence of this case concerns the recognition of Maori cultural matters and
how those matters can be accommodated and provided for under the provisions of the
Resource Management Act 1991. Pertinent to this important issue 1s the extent to which
Maori and other interests may be reconciled under Part I of the Resource Management
Act 1991,

[2]  Theissue arises in the context of applications for Resource Consents to enable the
Tongariro Power Development Scheme to continue in operation. The conflict with Maori
stems from the diversion of water from the headwaters of the Whangaehu, Whanganui
and Moawhango Rivers into Lake Taupo and thence into the Waikato River. Such

diversions are culturally unacceptable to Maori.

[3]  This case involves the hearing of three appeals against the decision of the
Manawatu-Wanganui Regional Council to grant water-related resource consents to
Genesis Power Limited. The Council’s decision was made as part of a joint hearing
committee process involving the Waikato Regional Council. The joint decision granted

53 resource consents in total.!

[4] The Genesis apphications relate to specific water-related activities throughout the
TPD as well as macro-operational activities such as scheme-wide maintenance. A

summary of the applications is set out in Appendix 1.

[5]  Fifteen appeals were lodged in respect of the joint decision. Nine appeals have
been withdrawn and three have been settled. As a result of the settlement reached with
those appellants who have either withdrawn or settled, consent memoranda® have been
lodged with the Court for approval. The three appeals that remain are the subject of this
hearing. All of the consents opposed by the three Appellants are within the territory of
the Manawatu-Wanganui Regional Council,

" Waikato Regional Council — 23 resource consents; Manawatu-Wanganui Regional Council — 30 resource

consents,
2 RMA 873/01 - Director General of Conservation; RMA 880/01 — M Birch; RMA 882/01 - NZ
Recreational Canoeing Association.
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The hearing

[6] The hearing of the three remaining appeals took place at Taupo, Chakune,
Tirorangi Marae, Taumarunui and Wellington between 29 September 2003 and 18
December 2003. We heard from 44 witnesses, read the briefs of 7 witnesses and sat for
25 sitting days. We undertook a three-day site visit during the first week of the hearing,
which covered the whole of the TPD scheme. This was carried out using a four-wheel
drive motor vehicle. We also viewed the scheme from the air by helicopter. This site

visit was organised by Genesis.

[7]  We carried out a one-day site visit of the Eastern Diversion, organised by Ngati
Rangi, during the week we sat on the Tirorangi Marae. Finally we carried out a one-day
site visit of the Whanganui River from Taumarunui to Pipiriki during the week we sat in
Taumarunui. This was organised by the Whanganui iwi. The site visits helped us to

further understand and evaluate the evidence.

3] In addition, we received 4 lever arch folders containing the agreed bundle of
documents, which included the Whanganui River Report delivered by the Waitangi
Tribunal in 1999 and the Planning Tribunal Decision on Whanganui River minimum
flow appeals 1 990°. We found both of these documents helpful as background and will
refer to them at times during the course of this decision.

[9] We heard detailed opening and closing submissions from Counsel, for which we
are grateful. It is not practicable in this decision to refer to all that was said in evidence
or by way of submission. We have had regard to all the evidence, the exhibits and

documentation produced and the submissions of Counsel, in reaching our decision.

The Tongariro Power Development

[(10] The TPD is located in the central North Island, south of Taupo. It is a hydro-
electric power generation scheme planned and constructed progressively between 1960

and 1983°. It is situated on, and partially encircles, a scenic and interesting landscape, the

* 'Wai 167, Waitangi Tribunal (1999).
4 Electricity Corporation of New Zealand Ltd v The Manawatu-Wanganui Regional Council (W70/90,
unreported, Judge Sheppard, 29 October 1990).
? Drinkrow, EiC, paragraph 3.1
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geologically active Scenic Plateau. The mountains of the Tongariro National Park,

Ruapehu, Tongariro and Ngauruhoe, lie in its centre.

[11] In broad terms, the scheme operates by channelling water from head water
streams flowing from the mountains of the central Volcanic Plateau, to two power
stations: Tokaanu and Rangipo, before discharging into Lake Taupo and from there into
the Waikato River. Water is channelled through two major diversion schemes lying
either side of the Ruapehw/Tongariro mountain chain: the Eastern and Western
diversions. A schematic overview of the scheme is attached as Appendix 2.

[12] Mr Denis Drinkrow, the manager of the TPD, described its operation in some
detail. For ease of explanation he divided the scheme into four geographical sections: the
Eastern diversion, the Tongariro section, the Western diversion and the Rotoaira section.

The Eastern Diversion

[13] The Eastern diversion collects water from the streams and rivers draining the
southern flanks of Mt Ruapehu. The water is collected from 22 tributaries of the
Whangachu River by way of separate intake structures into an underground aqueduct,
known as the Wahianoa aqueduct. 1t is then transferred through the Mangaio Tunne! into
Lake Moawhango.

[14] Lake Moawhango is an artificial storage lake, created by the damming of the
Moawhango River with a high concrete arch dam known as the Moawhango Dam. Lake
Moawhango is the only major storage area within the TPD and nearly all the water
collected is taken northward to the upper Tongariro River through the 19.2 kilometre
Moawhango Tunnel, for electricity generation at the underground Rangipo power station

and the Tokaanu power station.

[15] A continuous minimum flow of 0.6 cumecs® at Moawhango Village is being

maintained by Genesis through a special release valve located in the dam.’

® Cumecs means cubic metres per second.
7 This is a condition of the consents appealed against and Genesis has been operating to this minimum plan
voluntarily, as an act of good faith, since January 2001. In addition, the new consenis require the release

)
]
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[(I6] One of the appellants, the Ngati Rangi Trust, were primarily concerned about the
taking of water from the tributaries of the Whangaehu River and the damming of the

Moawhango River.

The Tongariro Section

[17] The Tongariro "section begins at the Waihohonu intake and tunnel, which
transports water from the Waihohonu Stream on the eastern side of Mt Ruapehu to the
Rangipo dam on the Tongariro River. The head pond impounded by the dam is relatively
small and In addition to receiving water from the Waihohonu tunnel and Moawhango

tunnel, 1 receives the natural flow of the Tongariro River.

[18] Water from the Rangipo head pond is conveyed through an 8.6 kilometre head
race tunnel to the underground Rangipo power station, located 230 metres below ground
within the Kaimanawa Forest Park. The station has an installed capacity of 120 MW,
comprising two 60 MW machines and is operated via remote control from the Tongariro
control centre at the Tokaanu Power Station,

[19]  There is currently a minimum flow requirement to maintain a 0.6 cumec flow
downstream from the dam structure at all times. The Rangipo tail race tunnel discharges
into the Tongariro River below the Waikato Falls. Downstream of the discharge is a
relatively large intake called the Poutu intake, which collects water for diversion to Lake
Rotoaira via the Poutu tunnel and canal and thence into the Rotoaira Channel. There is a
minimum flow requirement of 16 cumecs below the Poutu intake which applies unless

the natural flow of the Tongariro River is less, in which case no water can be diverted.

(20]  The diverted water is discharged into the Rotoaira Channel adjacent to the Poutu
Dam which dams the Poutu River, which was the natural outflow for Lake Rotoaira.
Downstream a residual flow of 0.6 cumecs is maintained through a remotely operated
valve set into the dam. The 2001 resource consents impose a new minimum flow regime
of:

- 0.6 cumecs during the months February to October;

- (.3 cumecs during November to December; and

- 0.5 cumecs during January.

We were not directly concerned with the consents relating to the Tongariro section as the

appeals relating to this section have been settled.
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The Western Diversion

{21] The Western diversion collects water from the Whanganui River and its
tributaries which drain the western side of Mt Tongariro and Mt Ruapehu. The water so
taken is diverted through the 16.5 kilometre Whakapapa-Tawhitikuri-Whanganui tunnel.
Following separate collection of water at a series of intakes, including one on the
Whanganui River, the water is conveyed by way of Lakes Te Whaiau and Otamangakau
to the Wairehu canal that flows into Lake Rotoaira.

[22] The headwaters of eight Whanganui tributary streams and rivers are intercepted
and diverted to I.ake Rotoaira from where the water is taken to generate power at the
Tokaanu Power Station. Appendix 2 shows the layout of the Western diversion,
including those points at which water is diverted. These are the Whakapapa, Okupata,
Taurewa, Tawhitikuri, Mangatepopo and Whanganui intakes and the Te Whaiau and
Otamangakau sireams.

[23] Since 1992, a minimum flow of three cumecs has been maintained below the
Whakapapa mtake. In addition there is a requirement to maintain a flow of 29 cumecs on
the Whanganui River at Te Maire, approximately 20 hours flow time below the
Whanganui intake. This rule applies from 1 December to 31 May each year.

[24]  The appellants, the Whanganui Maori Trust Board and the Tamahaki Incorporated
Society, were primarily concerned about the taking of the waters from the Whanganui
River and its tributaries.

The Rotoaira Section

{25]  The Rotoaira section is the northernmost section of the scheme. It includes Lake
Rotoaira, which lies between Mt Tongariro and Mt Pihanga, southwest of Lake Taupo.
The Lake acts as a reservoir for the Tokaanu Power Station. From there the water is
taken through the Tokaanu intake and tunnel to the Tokaanu Power Station and thence

into the Tokaanu tail race.

[26] The Tokaanu Power Station is a 240 MW capacity station situated at the base of
Mt Tihia at the southern end of Lake Taupo. The station utilises the 207 metre head
between Lake Rotoaira and Lake Taupo to generate electricity. Water from the power
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station passes into the Tokaanu tail race channel, a 3.8 kilometre channel that discharges
into Lake Taupo in Waihi Bay.

(271 From Lake Taupo the water then passes into the Waikato River where it is used
by the Waikato hydro system, which consists of eight hydro dams and nine generating
stations, owned and operated by Mighty River Power Limited.

[28] We were not directly concerned with the consents relating to the Rotoaira section,
or the effect on the Waikato River, as appeals relating to this section were settled.
However, Mighty River Power Limited supported Genesis in these proceedings, as in
hydrological terms the water diverted from the TPD scheme into Lake Taupo comprises
approximately 20% of the average flow in the Waikato River at the Taupo gates.

The Resource Consents

[29]  As we have said, the Council’s decision granted a total of 53 resource consents.
As a result of the settlements reached between Genesis and other appellants many of the
53 resource consents are no longer at issue. The resource consents that concern us are
summarised in Appendix 1. Generally they relate to:

(i) The Wahianoa Aqueduct and Mangaio Tunnel — to dam, divert and

take water into the Wahianoa aqueduct; and to discharge this water into
the Mangaie Stream (and thence into Lake Moawhango);

(ii) The Moawhango section - to dam the Moawhango River; to discharge
(spill) water to the Moawhango River; to take water from Lake
Moawhango into the Moawhango tunnel; and to discharge this water into
the Tongarirg River;

iy The Whakapapa to Mangatepopo intakes ~ Western diversion — to
dam and take water from the Whakapapa River and the Okupaia,
Taurewa, Tawhitikuri and Mangatepopo Streams; and to discharge all
water taken into Lake Te Whaiau;

{iv) Whanganui intake - to dam and take water from the Whanganui River;

and to discharge this water into the Te Whaiau Stream (and thence into
Lake Te Whaiau).

Proposed conditions of consent

[30] The consents granted by the Council were subject to extensive conditions. Many
of the conditions have been amended, subject to the Court’s approval, follow]
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agreement reached with some of the appellants who have either withdrawn or lodged
consent memoranda. The proposed amendments to the conditions apply in some
instances to the “live” appeals subject to these proceedings. Also, during the course of
the hearing, further proposed amendments have been proffered by Genesis and the
Council, in an endeavour to meet the concerns of the appellants. The latest edition of the
proposed conditions is attached as Appendix 3.

The Tongariro Power Development — a historical perspective

[31] The historic development of the TPD is set out in some detail in the Whanganui

River Report.® We summarise as follows.

f32] The Crown’s right to use water for hydro electricity was initially laid down in the
Water-Power Act of 1903. That Act vested in the Crown, subject to any rights lawfully
held, the sole right to use water for electricity with the power to delegate rights to local
authorities. That right remained with the Crown through a succession of Acts up to and
including the Electricity Act 1945, administered by the State Hydro-electric Department
— a responsibility that passed to the Ministry of Electricity in 1958.

(33] In 1955, the Government commissioned a technical appraisal for the Tongariro
scheme. In 1958 the Crown issued an Order in Council authorising it to take water from
the Whanganui, Tokaanu, Tongariro, Rangitikei, and Whangaehu Rivers and their
tributaries and to raise or lower water levels. There was no limit on the duration. A
further Order in Council was also issued in 1958 enabling work to be undertaken on land

without giving prior notice or obtaining consents.

[34] The Government approved the scheme in principle in 1964 and according to the

Whanganui River Report.

“At that point, there had been no public consuitation. Although there were pros
and cons, the advanitages were seen considerably to outweigh the disadvantages
— of which six were foreseen. One was the effect of reduced flows on the
Whanganui, Rangitikei and Whangaehu Rivers, and another was the effect on
trout fisheries, particularly in the Tongariro River and Lake Rotoaira. The Ministry
was directed to undertake discussions and further studies and to negotiate
compensation with those whom it thought could be affected.” ®

® The Whanganui River Report, page 233 onwards. //{::&f &)
® Whanganui River Report, page 236.
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[35]  Agreement in principle was reached with the relevant government departments as
to the effects on fish in the rivers and their tributaries and compensation was ncgotiated
with the Tuwharetoa Maori Trust Board, who owned Lake Rotoaira. In 1965, the
Electricity Department agreed with the Department of Internal Affairs to maintain
minimal flows in the Whakapapa River, that would ensure a water temperature safe for
fish. In 1973, the Minister of Electricity authorised a minimum flow of 0.57 cumecs.

[36] Because of reduced flows in the Whanganui River at Taumarunui, the
Taumarunui Borough Council and the Minister of Electricity reached an agreement on
compensation. Liquidated damages were payable if the main daily flow at Piriaka
dropped below 9.9 cumecs. It was also agreed:

e The flows in the Whanganui and Whakapapa River would not be
allowed to fall so low as to endanger fish;

* The niver bed was to be kept clear of plant growth; and

e All reasonable steps were to be taken to ensure that jets boats could

continue to operate on the river.”

[37] In other settlements, the Whanganui Harbour Board was to be compensated for
any adverse effects that had to be made good, and the National Historic Places Trust was
to enter into an agreement with the Tuwharetoa Maori Trust Board, to carry out an
archaeological programme to record and protect sites at Lake Rotoaira and on the lower

Tongariro River,

(40] There was no consultation with either Ngati Rangi or the Whanganui iwi.
Mr Archie Taiaroa, Chairman of the Whanganui Maori Trust Board, gave evidence. He
told us:

At no time during the development of the Tongarirc Power Project were

Whanganui iwi or any of its representatives consulted, although the Crown were
fully aware of Whanganui iwi claims."’

[41] Mr Taiaroa then went on to tell us that the only meeting about the TPD
construction decisions that he was aware of occurred in the late 1960s. This was a

meeting in 1968 arranged by the Taumarunui Borough Council to advise the public of the

' Whanganui River Report, page 237.
" Taiaroa, EiC, paragraph 15.
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diversion of the headwaters of the Whanganui River and the likely impact of that on the
town. A number of Maori residents of Taumarunui led by Hikaia Amohia were present at
the meeting. After an explanation of the diversion of the headwaters given by the Mayor,
and the then Minister of Electricity, Mr Amohia stood and addressed the meeting. He
raised the issue of Maori ownership of the Whanganui River, and asked why they were
taking water out of the river without the approval of the Whanganui itwi., He was asked
by the chairman of the meeting, who was the Mayor, to sit down because he was out of
order. There was no response from either the chairman or the Minister about concerns
raised by Mr Amohia. Of this Mr Taiaroa said:

There was nothing particularly unusual about this reaction from the chairman of
the meeting and the Minister to an explanation of the iwi point of view. It
reflected the common failure or unwillingness of the Crown, local authorities and
developers to understand the Maori perspective.'”

[42] As we have said, the TPD was planned and constructed progressively between
1960 and 198313. It first became operative in 1971, At that time, the diversion was
controlled by the Electricity Department, a division of the Crown. The Crown had a
perpetual right to divert water by the 1958 Order in Council, as validated by section 31 of
the Water and Soil Conservation Amendment Act 1973,

[43] In March 1988, the Crown agreed, pursuant to section 23 of the State-Owned
Enterprises Act 1986 and section 3 of the Electricity Operators Act 1987, to transfer all
its assets and business in electricity generation to the Electricity Corporation of New
Zealand Limited (ECNZ). As part of its agreement with the Crown, ECNZ agreed to
apply within 15 years for water rights to replace those formally held in perpetuity.

[44] In 1977, the New Zealand Canoeing Association applied to the National Water
and Soil Conservation authority, which pursuant to section 14(3)(0) of the Water and Soil
Conservation Act 1967, was empoWered to fix the minimum acceptable flow of any river
on the recommendation of Local Catchment Boards constituted as Regional Water
Boards — s20(5}(d). It fixed minimum flows at Te Maire at 22 cumecs from 1 December
to 14 February and for the days of Easter of each year, and at 16 cumecs for the rest of
the year. The decision applied for five years, expiring in 1988.

"2 Tajaroa, EiC, paragraph 19.
"* Drinkrow, EiC, paragraph 3.1
" Whanganui River Report, page 247.
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[45] In March of 1987, the catchment board sought to fix new minimum flows before
the 1988 expiry date. In March 1988 the Authority was abolished and the Catchment
Board itself was empowered to do this. An appeal could be made to the then Planning
Tribunal. The Board fixed minimum acceptable flows for five years expiring on 31
October 1993 as follows:

1. The intake to the upper Whanganui River immediately downstream of the
Western diversion was fixed at 100% of the natural flow;
2. The intake to the Whakapapa River at the footbridge recording site was fixed at a
~minimum flow of 8.5 cumecs between 1 December and 30 April and 4.2 cumecs
for the rest of the year, subject to the flows being naturally available;
3. ECNZ was able to seek a lower minimum flow at times of national power

shortage.

[46] Both ECNZ and the Whanganui River Maon Trust Board filed appeals with the
Planning Tribunal against the Board’s decision. The Trust Board sought the rivers
natural flow as the acceptable minimum flow. ECNZ sought restoration of the 1983

levels for a five-year term.

[47] The Planning Tribunal sat for &4 sitting days, travelled extensively and heard
from 105 witnesses. The Tribunal delivered its decision on 29 October 1990. The
Board’s decision was cancelled and the Tribunal:

(n Fixed the minimum flow of the Whakapapa River at the footbridge flow-
gauging station from 1 June 1991 at 3 cumecs or the natural flow of the
river, whichever is the lower;

(i)  Fixed the minimum flow of the Whanganui River at the Te Maire flow-
gauging station from [ June 1991 for the period from 1 December in each
year to 31 May in each following year at 29 cumecs, or the natural flow of

the river, whichever is the lower.'®

'Y Whanganui River Report, page 249.
'* Whanganui River Report, page 253.
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[48]  Genesis was formed on 1 April 1999 following the split of ECNZ into three state-
owned enterprises. The shareholding ministers of Genesis are the Minister of State
Owned Enterprises and the Minister of Finance. Genesis lodged Resource Consent
applications for the TPD on 30 June 2000, being more than six months prior to the expiry
date of the exiting authonties (30 September 2001).

[49] The committee of commissioners jointly appointed by the councils, under section
114(5) of the Local Government Act 1974 and holding delegated authority under section
34(3) of the Resource Management Act, heard evidence for a total of 23 hearing days
from 30 October 2000 to 3 August 2001. In a decision, dated 30 August 2001 it granted a
total of 53 consents subject to extensive conditions. Relative to these appeals, the
conditions of consent provided for a minimum flow regime. As a result of agreements
reached by Genesis with a number of other appellants, the flow regime has been amended
slightly. It is now proposed:

(1) To maintain a flow of 29 cumecs on the Whanganui River at Te Maire,
approximately 22 kilometres below Taumarunui, from 1 December to 31
May each year, or the natural flow whichever is the lesser. This is to be
achieved by a combination of releases from either or both the Whakapapa
intake or through the Lake Otamangakau release valve. Because Te Maire
is about 20 hours flow time downstream of the releases some flexibility in
the release is to be allowed;

(i) A minimum flow down the Moawhango River of 0.6 cumecs below the
Moawhango dam;

(1i1) A minimum flow down the Tongariro River of 0.6 cumecs below the
Rangipo dam; (not subject to appeal)

(iv) A minimum flow down the Tongariro River of 16 cumecs below the Poutu
intake; (not subject to appeal)

(v) A minimum flow down the Poutu Stream of 0.6 to 0.3 cumecs below the
Poutu dam; (not subject to appeal)

(vi) A minimum flow down the Whanganui River of 0.3 cumecs below the
Whanganui intake;

(vi)) A minimum flow down the Mangatepopo Stream of 0.5 cumecs below the
Mangatepopo intake; (not subject to appeal)

(viii} A minimum flow down the Whakapapa River of 3 cumecs below the
Whakapapa intake.
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[50] The minimum flow of 29 cumecs at Te Maire reflects the decision of the Planning
Tribunal hearing in 1990. The committee had this to say:

The 1990 Planning Tribunal Hearing for the Whanganui River resulted in the

fixing of a minimum flow for the upper Whanganui River at ‘Te Maire’ of 29

cumecs. This minimum flow is required to be met during the period 1 December
to 31 May each year.

The 1990 Pianning Tribunal process was exhaustive involving many weeks of
hearings and the presentation of vast amounts of technical evidence from local
and international experts, together with local iwi and other members of the
community. There was no substantive challenge to this minimum flow during
TPD Hearing process,...

Given the lack of opposition to the existing minimum flow for the Whanganui
River at Te Maire, the Committee sees no reasan io alter the status quo
established by the Planning Tribunal in 1991."

[51] The minimum proposed flows have been determined following a lengthy
consultation process between Genesis and a number of appellants and submitters to

mitigate the effects of the diversion of the waters on such matters as:

(1) the natural character of rivers and streams;

(1) the physical and biological environment; and

(ili)  the protection of indigenous habitats such as native fisheries and the blue
duck.

[52] While these matters relate to and, in some respecis underlie Maom cultural
matters, and to that extent tend to mitigate the appellant’s concerns, nevertheless, from
our understanding of the evidence, the primary reason for fixing the minimum flows was

not for the purpose of mitigating Maori concerns.

The Maori appellants

[53] The Whanganui iwi, Ngati Rangi and Tamahaki are all appellants in this case.
Ngati Rangi and Tamahaki are both hapu of the Whanganut River. We were told that
Tamahaki has the mandate to represent hapu with interests along the Whanganui River
from the Pipiriki area to the Whakaharo Marackowhai area. Their interesis are
interrelated with those of Whanganui iwi who object to the diversion at the headwaters
of the Whanganui River,

' Paragraph 8.2.5, page 99, TPD Hearings Committee Decision.
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[54] Ngati Rangi’s interests are similarly interlinked with the Whanganui River iwi,
but in addition, Ngati Rangi has a special interest in the Eastern diversion, particularly the
diversion of the tributaries of the Whangaehu River and the headwaters of the

Moawhango River.

[55] The nub of the Appellants appeal is, that the diversion of the waters, by both the
Western and Eastern diversions, is culturally offensive and debilitating to the Maori
people represented by the Appellants. The effect of the diversion on Tikanga Maori has
both a spiritual and physical dimension. The spiritual dimension underlies the
genealogical and ancestral ties of the people to their river and tributaries, from their
ancestral mountains to the ocean. This includes such concepts as mana, mauri, kaitiaki
and tapu. These spiritual concepts are linked to and interrelated with such physical
concepts as the form and ecology of the river, which affect important cultural pursuits
such as fishing. As the Waitangi Tribunal said:

The river is thus seen as a taonga — as an ancestral treasure handed down, as a

living being related to the people of the place, where that relationship has been

further sanctioned and sanctified by antiquity and many ancestral beings. |t
governed their lives, and like a tipuna, it served both to chastise and to protect,'™

The issues

[56] The notices of appeal filed were quite wide-ranging and extensive in the grounds
of appeal. The issues were narrowed a little by the notices filed in response to a direction
from the Court. They have been further narrowed by a process of elimination during the

course of the hearing.

[57] As stated, the nub of the case is the effect on Maori and their culture. Effects on
the physical environment were raised by other appellants. These physical effects cover a
wide range of matters from ecology to recreational sporting activities. The concerns
raised in some of those appeals have been settled by the adoption of mitigation
conditions. However, a number of matters raised by the other appellants are of concern
to Maori - for example the effects on water quality and the ecology of the rivers.

[58] From a synthesis of Counsel’s submissions we identify the following matters that

require our consideration and determination:

'* The ‘Whanganui River Report, page 46,
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1. The legal basis for our decision;

2. The statutory instruments;

3. Consultation;

4, The effect on Maon;

5. The effect of the TPD on the national interest;

6. Should the effect on Maori (if any) be accommodated under the Act? and |

7. Ifso—how?

Legal basis for our decision

[59] The TPD activities require resource consents for the taking, diverting, damming
and discharging of water into lakes and rivers in terms of sections 13, 14 and 15 of the
Act.  Sections 104, 105 and, with respect to discharges only, section 107 provides

specific guidance as to the appropriate matters for consideration.

[60] The status of the activities, subject to the appeals, was discussed at some length
by Mr John Kyle, a Planning Consultant called by Genesis. Their status is to be
determined by the relevant statutory instruments that apply in the Manawatu-Wanganui
Region. It was Mr Kyle’s view, that the activities for which resource consents are
required are either controlled or discretionary activities. It was agreed by all parties, that
the appropriate way to deal with the consents is by bundiing them together, and applying
the “lowest common denominator” approach to deciding the appropriate activity
classification for the entire activities. This means all consents are to be considered as

discretionary activities.
[61] The relevant matters for us to constder under section 104(1} are:
(1) Part II — section 104(1) “subject to Part II;
(i)  Any actual and potential effects on the environment of allowing the

activity — section 104(1)(a);
(iif)  The relevant statutory instruments.
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[62] As a number of the consents are for discharge permits we are also required, in
appropriate cases, when having regard to the actual and potential effects on the
environment, to have regard to the matters set out in sections 104(3) and 107. However,
the appellants have not taken issue with either of those sections and, indeed for this
reason, no evidence was adduced in respect of them. For the purposes of this decision we

say no more about them.

[63] Against that statutory background, and within the confines of the issues and the

evidence presented, we have to broadly consider and determine:

(1) First, as a matter of fact, the negative effects of the diversion on
Maori;

(i)  Secondly, as a matter of fact, the positive effects of the diversion;
and

(i)  Evaluate and weigh our findings in (1) and (ii} above, guided by the
statutory instruments and the provisions of the Act, particularly
Part II.

[64] The cardinal and pivotal matter for us to bear in mind in weighing and evaluating
the evidence and exercising our discretion, is the Act’s single purpose as set out in

section 5.

5, Purpose

{1 The purpose of this Act is to promote the sustainable
management of natural and physical resources.

(2) In this Act, “sustainable management” means managing the use,
development, and protection of natural and physical resources in
a way, or at a rate, which enables people and communities to
provide for their social, economic, and cultural wellbeing and for
their health and safety while —

(a) Sustaining the potential of natural and physical
resources (excluding minerals) to meet the reasonably
foreseeable needs of future generations; and

(b) Safeguarding the life-supporting capacity of air, water,
soil, and ecosystems; and

(c) Avoiding, remedying, or mitigating any adverse effects of
activities on the environment.
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[65] The proper application of section 5 involves an overall broad judgement of
whether or not a proposal promotes the sustainable management of natural and physical
resources.'” Such a judgement allows for comparison of conflicting considerations and

the scale or degree of them, and their relative significance in the final outcome. °

[66] In North Shore City Council v Auckland Regional Council the Environment
Court held that where, on some issues, a proposal is found to promote one or more of the
aspects of sustainable management, and on others is found not to attain, or to attain fully,
one or more of the aspects described tn sub-sections 5(a), (b), or (c), it would be wrong to
conclude that the latter overrides the former with no judgement of scale or proportion.”'

[67] The remaining sections in Part II, subsequent to section 5, inform and assist the
purpose of the Act. We may accord such weight as we think fit to any competing
considerations under Part II, bearing in mind the purpose of the Act. We agree with
Mr Cowper, that these subsequent sections must not be allowed to obscure the sustainable
management purpose of the Act. Rather, they should be approached as factors in the
overall balancing exercise to be conducted by the Court.?

[68] As would be expected in a development of this size, Counsel for the respective
parties emphasised one or more of the various matters to be considered under sections 6
to 8 of the Act. For example, Mr Majurey, for Genesis, supported by Mr Cowper and
Mr Milne, emphasised section 7(b) which concerns the efficient use and development of
resources. Mr Ferguson for the appellants emphasised those matters in Part II that are of
sensitivity to Maori — sections 6(e), 7(a) and 8.

[69] Where Part II matters compete amongst themselves, we must have regard to the
statutory hierarchy as between sections 6, 7 and 8 as part of the balancing exercise.
However, notwithstanding their importance, all of those sections are subordinate to the
primary purpose of the Act. The High Court laid down this principal in NZ Rail, in
relation to section 6(a). The Court stated:

A recognition and provision for the preservation of the natural character of the

coastal environment in the words of s.6(a} is to achieve the purpose of the Act,
that is to say to promote the sustainable management of natural and physical

" dquamarine Limited v Southland Regional Council 3 NZED1 (C126/97) at 141; recently endorsed in
Independent News v Manukau City Council A103/03.

X North Shore City Council v Auckland Regional Council [1997), NZRMA 59 at 93; NZ Rail Ltd v
Mariborough District Council [1994] NZRMA, 70 HC at 72,

*\ Aquamarine Limited at 141.

2 Cowper, opening submissions for Mighty River Power, paragraph 4.6.
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resources. That means that the preservation of natural character is subordinate
to the primary purpose of the promotion of sustainable management. It is not an
end or an objective on its own but is accessory to the principal purpose.23

The Court went on to state that:

it is certainly not the case that preservation of the natural character is to be
achieved at all costs. The achievement which is to be promoted is sustainable
management...** and questions of national importance, national value and
benefit, and national needs, must all play their part in the overall consideration
and decision.

[70] As Mr Cowper pointed out, the High Court recently reiterated this principle in
Auckland Volcanic Cones Society Incorporated v Transit New Zealand.® In that case,
the Court held that, while section 6 matters are to be recognised and provided for, this is

in the context of achieving the purpose of the Act as is set out in section 5.

[71]  The Environment Court stated in Minister of Conservation v Western Bay of

Plenty District Council’®, in a passage sited with approval in Mighty River Power v

Waikato Regional Council’’:

In weighing the evidence of the witnesses on all sides, we have borne constantly

in mind the Act's single purpose of promoting the sustainable management of

natural and physical resources. Section 6 matters, nationally important by i
prescription as they are, plainly need fo be recognised and provided for in
conjunction with the many other considerations contemplated by the legislation in
the district planning process ... The sections subsequent to section 5 are
designed more fully to inform and assist a body such as the Council in following
through and applying Parliament’s intents in achieving the Act's purpose for its J
district. Expressed in the reverse context, those sections are not intended to be J
applied as a series of competing considerations liable to undermine the

achievement of the purpose laid down in section 5.

[72) We thus propose to consider the relevant evidential matters, make decisions on
the facts, and then apply a balancing and weighting process to determine what best
achieves the single purpose of the Act. In so doing, we are mindful of the fact that while
adverse effects may involve Part II matters, it is still nonetheless proper for such effects
to be mitigated, as opposed to being avoided or remedied under section 5(2)c). As the

Environment Court said in Kemp v Queenstown Lakes District Council*;

3 NZ Rail Ltd v Marlborough District Council (1994) NZRMA 70 HC at 85. |
* NZ Rail Ltd at 86. |
¥ 12003] 7 NZRMA 316.
¥ A71/01

¥ A146/01 at pages 20-21.

3 [2000] 7 NZRMA 289 at 323
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[S]lome of the possible adverse effects related to national importance can be
avoided or perhaps mitigated under section 5(2)(c}. For example, the effects on
the significant habitat for wrybills, banded dotterel and black fronted tern is only a
potential effect and may be controlled by application of a monitoring condition
with a review of the resource consent if the risk of harm is shown to exist and be
significant.

The statutory instruments

29

[73] We are to have regard to the relevant statutory instruments,* the various

objectives and policies of which are subject to Part If of the Act.*®

The relevant planning instruments comprise:

- The Manawatu-Wanganui Regional Policy Statement — made operative on
18 August 1998;

- The Manawatu-Wanganui Regional Air Plan — made operative on 30
January 1999; ‘

- The Manawatu-Wanganui Land and Water Regional Plan — effectively
operative (no remaining relevant challenges);

- The Manawatu-Wanganui Regional Plan for the Beds of Lakes and Rivers
and Associated Activities — made operative on 14 March 2001.

[74] There are a large number of objectives and policies contained in the relevant
instruments, which were addressed in detail in the evidence of Mr Kyle,31 Planning
Consultant for Genesis, and Mr Robert van Voorthuysen,”* Planning Consultant for the
Council. We have regard to that evidence and to the provisions of the relevant

ingtruments.

[75] The relevant instruments acknowledge the existing structures of the TPD, as being
permitted activities. They contain objectives and policies which generally reflect Part II
matters and which are designed to protect existing water quality and the natural character
and values inherent in the rivers, lakes and wetlands and their margins, including

ecological, cultural, intrinsic and amenity values,

* 5104(1)(c)-(h) of the Act.
* Kaikaiawaro Fishing Co., v the Marlborough District Council (1999) S ELRNZ 417; an application by
Canterbury Regional Council; Paihia and District Citizens Association Inc., v the Northland Regional
Council 2 ELRNZ 23 {1995).

*! Kyle, EiC, paragraphs 10.1-10.33 and Kyle, Supplementary evidence.
32 yan Voorthuysen, EiC, paragraphs 39-60 and 67-43.
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{76] Mr Ferguson, on behalf of the Appellants, took no issue with the relevant
statutory instruments and acknowledged during his closing, that the applications were not
contrary to any of the statutory instruments™. Nor did he, apart from Maori matters,
‘point to any objective or policy which is not in accord with the proposals. Mr Ferguson’s
concession is reasonable and proper having regard to the evidence of the planning
witnesses and the provisions of the relevant instruments. We therefore do not intend to
address them further.

[77] Notwithstanding Mr Ferguson’s concession, he quoted verbatim extensive
statements in the planning documents, which reflect the relationship of iwi with their
waters and rivers. In particular, he referred to provisions in the Regional Policy
Statement, the Land and Water Plan and the Lakes and Rivers Plan. Those provisions
reflect and elaborate on, but take no further, the provisions sensitive to Maori contained
in Part II. We have regard to them when considering the evidence relating to the effects

of the proposal on Maori.

Consultation

[78] A failure to adequately consult was central to Tamahaki’s appeal. While it
supported the substantive issues advanced by the Whanganui iwi, it was clear from the
evidence of Mr Ross Wallis, who gave evidence for Tamahaki, that Tamahaki consider
that they have not, to date, had the opportunity to engage properly in the process.

[79] Neither Ngati Rangi nor the Whanganui iwi advanced a failure to adequately
consult as a ground for appeal. The Whanganui iwi have been consistent in their
approach — while requested by Genesis to engage in consultation they refused to go down
that path unless the water is first returned to the headwaters of the Whanganui and until

they have reached a settlement with the Crown in respect of their Waitangi claim.

[80] Ngati Rangi at first adopted the same stance on consultation as the Whanganui 1wi
— but more recently, in the last three years or so, has attempted to enter into a consultation
process. This attempt never really got off the ground, due to a failure to agree on an
appropriate protocol. We heard a lot of evidence about this particularly from Ms Tracey
Hickman the Environmental Manager Hydro for Genesis and Ms Aneta Rawiri, a

* Transcript, pages 1406 and 1407,
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volunteer legal researcher for Ngati Rangi Trust. We do not deem it necessary to discuss

this evidence.

[81] It seems to us, from the evidence we heard, that Ngati Rangi had the perception
that Genesis were not prepared to even consider a shift from a 35-year consent term. On
the other hand, Genesis perceived Ngati Rangi’s position as being implacable on absolute
closure of the Wahianoa Aqueduct. However, it was apparent on the evidence before us,
that neither was sufficiently entrenched in their position to reject the consultative process.
A process, which Genesis proposed entering into by the signing of a formal consultative
document called a “Memorandum of Understanding”. Because of Ngati Rangi’s
perception of Genesis intentions, no form of protocol was signed.

[82] Both Ngati Rangi and the Whangaﬂui iwi have taken the opportunity of
presenting full and extensive evidence before us, advancing their specific concerns.
Tamahaki’s underlying position has been to support the evidence adduced by the
Whanganui iwi, Despite the opportunity, Tamahaki has not advised us of any additional
issues or concerns, nor disagreed with any of the substantive issues put forward by either
Ngati Rangi or Whanganui 1wi.

[83] Consultation, or the need to consult, arises from the principle of partnership which
requires the Treaty partners to act reasonably and to make an informed decision. Even if
the process of consultation has not adequately taken place, provided that at the end of the
day, we consider we are in a position to act reasonably and make an informed decision —
that is all that is required.

[84] We heard a considerable amount of evidence on the question of consultation. We
do not consider it necessary to prolong this decision by referring to that evidence i
detail. Both Genesis and the Council went to considerable lengths to consult with those
they considered affected. However, at the end of the day we are satisfied that the process
has enabled all parties, including Tamahaki, to address their concerns. Further all parties,
including Tamahaki, have had every opportunity of addressing their concerns before us.

In our view, consultation, or the lack of it, is not an issue,

Treaty of Waitangi claim

[85] Mr Ken Mair gave evidence for Whanganui iwi. He is a mandated negotiator for
the Te Awa Tupua (Whanganui River) Negotiating Committee, that is presently enga ‘aﬂ*i oF

Ngati Rangi Trust & Ors (decision}.doc {sp} 23




in settlement negotiations with the Crown, through the office of Treaty Settlements, in
relation to Te Awa Tupua (the Whanganui River).

[86] He told us of the current advanced stage of negotiations as between the Crown
and Whanganui iwi with respect to their Waitangi Tribunal claim. The Whanganui iwi
claim that they are entitled to the river’s ownership, management and control. To them,
the foreign management of their headwaters is in direct conflict with their claim - a claim
that has been upheld by the Waitangi Tribunal.

[87] Mr Mahuika, in opening for the Whanganui iwi, raised the issue as to whether
Treaty negotiations between the Crown and Whanganui iwi are relevant to our
consideration of these consents under the Resource Management Act. However, this
matter was not taken further by Mr Ferguson in his closing submissions. Mr Mair
stressed in his evidence, that...these parallel developments between the Crown and
Whanganui iwi are of relevance and warrant careful consideration by the Environment
Court’...in these proceedings. As we understand Whanganui iwi’s position, they see the
resolution of their claim as a must, before negotiating the terms of the resource consents

with Genesis.

[88] We can understand their position. As Mr Mair pointed out, to the Whanganui iwi:

...Te Awa Tupua cannot be divided into severable rights and interests such that
the diversion of waters can be considered and addressed in isolation from the
overarching relationship between the Whanganui iwi and Te Awa Tupua that is
the subject of settlement negotiations with the Crown., Whanganui iwi view Te ‘
Awa Tupua as a unified whole. In effect, the River cannot be separated from the

people nor the peopie from the River. The River is an integral part of the

Whanganui iwi and it provides for them physically, spiritually and culturatly.* ]

{89] Further, any settlement with Genesis may pre-empt their settlement with the
Crown. From a non-legal point of view, there is a link between the Waitangi Tribunal
claim and Genesis’ application for resource consents. To Whanganui Maori, the link is

their cultural entity and its preservation and protection.

* Mair, EiC, paragraph 21.
> Mair, EiC, paragraph 14.
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[90] However, we must apply the law as it is prescribed by Statute. Under Statute the
two processes are separate. It is well settled that the legal regime under the Treaty of
Waitangi Act 1975 is quite distinct and separate from the regime under the Resource
Management Act.*

[91] In Banks v Waikato Regional Council’, the Planning Tribunal (as it then was)
stated:
Although consent authorities are directed, by section 8, to take into account the
principles of the Treaty of Waitangi, that does not invest them with authority to

decide whether the Crown is in breach of its obligations under the Treaty in any
respect, iet alone to decide what redress might be appropriate.

[92} We are circumscribed by the statutory provisions which govern us, and in
particular, the single purpose of the Resource Management Act as expressed in section 3
and Part I

The effect on Maori customary and traditional values

[93] For approximately eight hundred years the Maori people have lived on the land
and by and in the rivers affected by the waters taken by both the Western and Eastern
diversion. To the Maori people the severing of the headwaters of their rivers is a
sacrilege resulting in a denigration of Maori values and beliefs affecting their self-esteem.
It has, as Ms Rawiri said, resulted in the devastation to the mouri’® and mana of our

tupuna awa, and the mana and well-being of our people. 3

[94] To give genuine and meaningful consideration to Maori concerns, it is necessary
for us to consider how Maori saw and related to the rivers in the context of their
customary and cultural values. To this end, we heard evidence from a number of Maori
witnesses, when we sat on the Tirorangi Marae and in the Taumarunui Hall near the
Ngapuwaiwaha Marae. We have also been referred to a number of texts and Waitangi

Tribunal reports. As well, much of Maort culture is reflected and expressed in art, song

36 See Director-General of Conservation and ors v Waikato Regional Council, A232/2002; Electricity
Corporation New Zealand Limited v Minister for the Environment, W60/91; Greensill v Waikato Regional
Council, W17/95,Sea-Tow Limited v Auckland Regional Council, NZRMA [1994] 204; Ngati Wai Trust
Board v Whangare! District Council NZRMA [1994] 269,
7 A31/95 at 13.

¥ Ngati Rangi spelling for the word mauri,

% Rawiri, EiC, paragraph 7.2,
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and proverbs. We were able to observe, and have explained to us, carvings on tribal
meeting houses at some of the Marae we were welcomed on to, and heard many waiata

and proverbs, the English translation of which we were given.

[95] The evidence and experiences on our site visits made it clear to us, that in the
world as conceptualised by Maori, the spiritual and physical realms are not closed off
from each other, as they tend to be in the European context. We are thus mindful of the
warning given by Mr Ferguson in his opening submissions for Ngati Rangi, when he said:
Unfortunately, the tendency is often to pigeonhole Maori cultural and spiritual
values and treat them in isolation from other factors under the RMA. Thus,
envirorunental effects are largely viewed from the monocular and technical
perspective of Western science and doctrine (in terms of, for example, water

quality, biological habitats and landscape), with Maori cuitural and spiritual values
sidelined for consideration in principally intangible and detached terms.*

[96] The Maori appellants adduced evidence that described the losses to Maori
occasioned by, what they alleged to be, a despoliation of the river and the denigration of
their cultural values, by the diverting of the water occasioned by the foreign management

of the Tongariro Power Scheme.

[97] To understand their losses it is necessary to consider how Maori saw and related
to their river and how their waterways affected their lives and impacted on their culture

and traditions.

The rivers
I rere mai te awa nui
mai i te Kaahui Maunga ki Tangaroa
ko au te awa, ko te awa ko au*!

The river flows from the mountain to the sea
I am the river

The river is me

[98] The above aphorism is an oft-cited pepeha by many of the Whanganui River

people over many years. It enhances their “ahi ka” status of continuous occupation.

e Opening submission for Ngati Rangi Trust, 5 November 2003, paragraph 13.
*! Awa Tupua-Whanganui Policy Statement, June 1999, page 4.
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[99] We were told by a number of witnesses how the Whanganui River, the second
longest in the North Island, was populated by many marae strung out along its banks.
The river provided communication by its navigability; and sustenance with its eels, fish,
freshwater shellfish and crayfish. For centuries it was the home of the Whanganui people
— a home built around the river.

[100] The first paragraph of the executive summary of the Whanganui River Report, by
the Waitangi Tribunal, gives a concise brief of the historic context regarding the river and
its people.

For nearly a millennium, the Atihaunui hapu have held the Whanganui River.
They were known as the river people, for uniquely amongst the rivers of New
Zealand, the Whanganui River winds through a precipitous terrain that confined
most of the large Atihaunui population te a narrow margin along its banks. There
were, tast century, some 140 pa and many large, carved houses that tell of
substantial and permanent settlements. The river was central to Atihaunui lives,
their source of food, their single highway, their spiritual mentor. It was the aortic
artery of the Atihaunui heart. Shrouded in history and tradition, the river remains
symbolic of Atihaunui identity. It is the focal point for the Atihaunui people,
whether living there or away. Numerous marae still line its shores.*?

[101] It was the river that bound the people together. This was exemplified, by the
carvings on the tribal meeting house at Ngapuwaiwaha — where we were officially
welcomed by the Whanganui iwi — which depicted a rope of three strands signifying
unity and illustrating a tribal saying, that the people are “a spliced rope entire from source

to mouth”.

[102] Ngati Rangi also maintained a deep spiritual and cultural relationship with the
Whangaehu River and with the Moawhango River. They also have lived on their banks
for centuries and the rivers and their tributaries have provided sustenance. As Mr Keith
Wood, an uri of Ngati Rangi said:

Whangaehu is precious to us as she derives from our tlpuna maunga, her
waters originating from Te Wai-a-Moe (Crater Lake) and the springs that rise
from Ruapehu, bringing their spiritual and physical sustenance to our people.
Far centuries our people have practised our rituals in her sacred waters. Her
water is highly mineralised and carries a distinct mix of health giving qualities.
We have bathed in her waters and used her healing power to heal mauiui.

Her tributaries remain an important food basket for our people. As our pahake
have explained, she is the focus of many valued Iwl activities that contribute to
the cuitural and spiritual wellbeing, and social cohesion of our people.

* Whanganui River Report, page xiii.
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Our tdpuna awa Moawhango, once magnificent and awe-inspiring, her mouri has
been decimated by the TPD. She was traditionally an important fishing ground
and a key waterway for our people of Ngati Rangi and Whanganui iwi when
travelling to Ngati Kahungunu to trade.*®

The river as ancestor

[103] The basis of Maori relationship is genealogical. Ancestral ties bind the people to
each other and the people to their river. The rivers were constantly referred to in the

Maori evidence as their “tiapuna awa”.

[104] This genealogical relationship is one of the foundations upon which the Maori
culture is based. It is known as “whanaungatanga”. Whanaungatanga in its broadest
context could be defined as the interrelationship of Maori with their ancestors, their
whanau, hapu and iwi as well as the natural resources within their tribunal boundaries eg
mountains, rivers, streams, forests, etc. Mr Buddy Mikaere, an environmental consultant
well versed in Maori studies, who gave evidence for Genesis, summarises this view quite

succinctly:

For most iwi therefore, ancestors and landscape are inseparable. As an
example, Ngati Tuwharetoa speak of “their” mountain, Tongariro, as an ancestor
while Waikato Tainui, as we have seen, cast the Waikato River in the same role.
So it is with the Whanganui River and the Whanganui iwi.

It is apparent to me that the Whanganui River was not only the embodiment of
the ancestors but because of its central role in traditional life as food source,
protector, highway, it was also ceniral to the survival of the iwi itself. It is no
surprise therefore that against these historical associations, perceptions and
conceptual beliefs that the Whanganui River took on a totemic status which is
deeply religious in nature.*

[105] Ms Julie Ranginui, an original member of the Whanganui River Maori Trust
Board, giving evidence at Taumarunui for Whanganui iwi, described the ancestral ties as

follows:

The Whanganui River people are all inter-related by whakapapa and if we go
back to the whakapapa of the river then we go back to our ancestors, Tamakehu
and Ruaka, From Tamakehu and Ruaka came three children — Tamaupoko (the
central area where | come from), Hinengakau (the daughter and second child)
who married into the top part of the river so her area comes as far down as
Whakahoro and then just below Matahiwi, which is called Paparoa. From
Paparoa to the mouth of the river was the third child - Tupoho.

* Wood, EiC, paragraphs 4.9-4.11.
* Mikaere, EiC, paragraphs 3.12 and 3.13.
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So Tamaupoko, Hinengakau and Tupoho were the three children of these tipuna
and from these three children derive the people of the river. The inter-
relationship is whakapapa. The river for me is like my mother and my father; it's
my grandfather and grandmother; it's my tUpuna. Irrespective of the condition of
the rivgr, the little water that remains is still my tOpuna, but its wairua (spirit) is
dying.

[106] Mr Ttirama Hawira, an uri of Ngati Rangi, giving evidence at Tirorangi Marae put
it this way:

As Ngati Rangi uri, when we stand to speak, we always begin by acknowledging
our ancestral mountain, our ancestral rivers and our ancestral land as the very
- source of who we are as a people,

As our pahake have explained, we are defined by our ancestral mountain, our
ancestral rivers and our ancestral land. They are the source of our wellheing -
spiritually, intellectually and physically. We do not separate our wellbeing from
the weilbeing of our tacnga tapuna. Nor can we possess them. They do not
belong to us — we belong to them,

The kdrero of our pahake is not to be taken lightly. It expresses our sense of
being — our very humanity. We jealously protect and care for our korero.*°

[107] In a statement made by the late Mr Whakataumatatanga Mareikura before he died
and read to the Court by his son Mr Whetumarama Mareikura, it was said:

The Ngati Rangi peopls, we reach to the mountain, for the mountain has, to us,
the spiritual essence of our ancestors. It was there from the beginning of time.
As the people of the river, we speak of the teardrops, the teardrops of Ranginui
and one of the teardrops was our river, Our river is the Whanganui River, and
some people claim the Whanganui River comes out of the Tongariro Mountain.
That's right, if they don't know how Tongariro got there. Before Tongariro was
there, the river was there. So if we go back in history, we find that the teardrops
of Ranginui were given to Ruapehu.

And 50 we go back to the river, and the river is the beginning, the beginning for
our people from the mountain to the sea. It ties us together like the umbilical
cord of the unborn child. Without that, it dies. Without that strand of life it has no
meaning. The river is ultimately our mana, our tapu, our ihi, our wehi, all these
things make up what the river means to us. Itis our life cord, not just because its
water — but because it's sacred water to us.*’

[108] The written statement of Ms Ida Taute, a Pahake of Ngati Rangi, read by her sister
Ms Ngahuia McDonnell made reference to their tupuna awa in saying:

*3 Ranginui, EiC, paragraphs 44 and 45.
*¢ Hawira, EiC, paragraphs 2.1-2.3.
* Mareikura, EiC, paragraphs 2.7 and 2.8
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Qur old people felt very deeply about our tipuna awa and our tipuna maunga.
They were and continue to be gifts from our atua, part of who we are as Ngati
Rangi. Thea/ have a life force, as we do, and we share in each others
sustenance.*

In paragraph 2.4, she goes on to say:

...respecting and sustaining the whanaungatanga relationships with all the living
entities around us, including our tdpuna awa and puna, and our tipuna maunga.

Mauri

[109] A number of witnesses who gave evidence for Ngati Rangi, referred to the

“mauri” or “mouri”. For example Mr Wood said: \

Mouri is the essence of iife. it is the vital life principle that binds together the
spiritual and physical elements of all things, both creating and sustaining life. l
The cuitural and spiritual derivations of our mouri kirero are steeped in our
ancient customary knowledge,* and | respectfully leave these for explanation
within the customary domain. ‘

Water holds a special place in the mouri it carries, bringing spiritual and physical

well-being and vitality to all life it encounters along its journey. Our tlpuna |
responsibility as tangata tiaki, is to sustain the integrity and flow of this |
connective life-force within all aspects of our tipuna awa. The intangible values
of our tlpuna awa are just as important to us as the tangible indicators of
biophysical health that reflect a healthy mouri. Qur tdpuna awa are inclusive of |
river beds, catchment land, habitat, fish and other biodiversity.” J

[110] The regional policy statement defines mauri as:

The essential essence of all being.”’ ,

In the body of the section at page 64 the policy statement says this:

Mauri — all things, both animate and inanimate, have been imbued with a mauri
generated from within the realm of te kore. Nothing in the natural world is without
this essential element — the mauri represents the interconnectedness of all things
that have being. Just as human kind received the mauri from Tane, so did he
inherit the mauri from Ranginui and Papatuanuku. Therefore all natural things,
including human kind, share a common whakapapa (genealogy). Humans have
an added responsibility to ensure that the mauri inherent natural resources are
maintained. Inappropriate use of resources, for exampie discharge of sewage to
water, impacts directly on the mauri of that waterway and therefore all factors

%8 Taute, EiC, paragraph 2.1.

* Wood, EiC, paragraph 2.1.

 Wood, EiC, paragrapn 2.2.

*! Regional Policy Statement, Part 4, Te Ao Maori — He Ritenga Mo Nga Takoba O Te Tao- Ao (the
world — management of resources), page 49. \
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associated with it. The natural balance which exists amongst all things is
disturbed and in many cases irreversibly damaged.

[111] It would thus appear that maurt is an extension of, or at least flows from the
ancestral ties or whakapapa that link the people together and to the rivers, the land and
the sky.

[112] Mr Mikaere was critical of the use of the word in the context that it was given by
the witnesses of Ngati Rangi. In his opinion such a claim as made by Mr Wood in his

evidence “represents a fundamental misunderstanding of the traditional concept base

underpinning among other things, the institution of mauri”.*?

[113] He opined that the concept of water as a life-giving agent from Ranginui — “the
sky father” is not a traditional one, but derives from a modern interpretation>. What he

meant by modem we are not quite sure. He then went on to say:

Conceptually, mauri is a very complex subject because the concept itself has
been subject to enormous evolution. In traditional times the whole of the natural
and cultural world and everything possessed its own essential vitality: people,
crops, fish, forests, birds, land, ocean, rivers, streams and lakes, stars, and
natural phenomena such as lightning, wind and rain. This universal quality, this
vitality, was known as the hau.

When the activities of humans in the use of a natural resource intersected, the
nau was protected by being ritually placed within a mauri, normally an object
such as a stone. The hau was further protected by the rituai location of an atua,
God, usually an ancestral figure, inside the mauri object as well. It was the mana
of the atua that provided the mauri (and therefore the hau), with its spiritual
protection.

The mauri objects werg believed to become the “thing” they represented in a
belief system so powerful that loss or damage to a mauri object could mean the
mate or death of the “thing" it represented. If the mauri of a pa was lost or stolen
for example it was inevitable that the pa would fall in battle.

Because the traditional rituals associated with mauri are no longer practised
there has been a recasting of mauri into its role as a “life force” present in all
things and this change has added to the complexity of dealing with mauri as an
. 84

issue.

* Mikaere, EiC, paragraph 4.53.
* Mikaere, EiC, paragraph 4.54.
** Mikaere, EiC, paragraphs 4.57, 4.58, 4.60 and 4.64.

Neati Rangi Trust & Ors {decision).doc (sp)} il




[114] Mr Mikaere went on to describe the Ngati Rangi position in respect of the mauri
of the waterways as a reference to the “naturally” occurring metaphysical phenomeneon,
present in all things and which is present without interference or intervention by
humans™. He considered the mauri issue, as advanced by Ngati Rangi, could best be

explained by substituting the word “health” for “mauri”,

[115] However we note the following exchange between Mr Mikaere and
Commissioner Prime:

Q. ...iIn your expert opinion, would you think that the absence of water in the
stream, would that affect the mauri of the waterway?

A Well, it will be most unusual to have a stream without water being
described as a stream.

Q. Well, | guess what | am referring to is the fact that there is a stream, say
the Whanganui Headwaters.

A, Yes.

Q. That has been closed off s0 no water goes so in that short area where
there is no water, where the water has been diverted, do you think that
the mauri in that small area would be affected?

A Well, if there is no water flowing through it, there is no Maori [mauri]
associated with it. So it is pleasing, | think, that there is going to be a
minimum flow go through that area.”

[116] We listened carefully to the evidence of Mr Mikaere. He comes to the Court with
an experienced and knowledgeable background in matters of Maori. His view would
appear to cast a shadow over the evidence of Mr Wood and also the evidence of Mr Colin
Richards®’ of Ngati Rangi and Mr Taiaroa™.

[117] At the end of the day, we doubt whether we need to make a determination on the
philosophical niceties of the distinction between mauri, hau and health. Of one thing we
are certain — and that is, that the customary evidence satisfied us that the people of Ngati
Rangi and Whanganui iwi had, and still have, a special cultural empathy with their rivers
by reason of their ancestral links. Their tipuna awa were considered by them to be
sacred in the fullest meaning of that word - they have a close physical and spiritual

assoclation to the river.

%5 Mikaere, EiC, paragraph 4.65.
% Transcript, pages 239 and 240,
*7 Richards, EiC, paragraph 2.16.
%% Taiaroa, EiC, paragraph 34.
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[118] We note that the Waitangi Tribunal had this to say about the mauri of the
Whanganui River:
From the detailed cosmogony of the Maori, it follows further that all things have a

mauri, a life force and personality of their own, and it was certainly the case that
a river was seen to be so endowed.

Conversely, if the mauri of a river or a forest, for example, were not respected, or
if people assumed to assert some dominance over it, its will its vitality and force,
and its kindred people, those who depend on it, would ultimately suffer. Again, it
was to be respected as though it were ones close kin,*

[119] The Tribunal also adopted the overview from Professor James Richie in evidence
before the Waitangi Tribunal on the Te Whanganui — a - Orotu claim:

Water has mauri, essential sanctity, both a wai maaort and wal tai. Water must

be kept in its natural state as far as it is possible to do so. The explanations of

the origin of water, its different forms, types and so on, in Maaori science,
emphasise that ethic.*

Kaitiaki

[120] The katiaki responsibility to protect spiritually significant dimensions of the
Whanganui River is an important imperative to Whanganui iwi. The fundamental
principle to that imperative, is that iwi and hapu retain control. Within the Whanganui
iwi, there is a clear distinction between “tangata kaitiaki” (human guardians) and the
kaitiaki mentioned by Ms Anthira Henry, a kaumatua affiliated to all hapu of Hinengakau
ancestress pertaining to the upper reaches of Whanganui, when she says in her evidence:
...l can do no less than affirm that all hapu of Whanganui iwi as true and rightful
tangata kaitiaki a te Awa Tupua ¢ Whanganui; the true gquardians of the

Whanganui River. This guardianship (kaitiakitanga) precedes the time of signing
the Treaty of Waitangi on Whanganui scil in May 1840;...

The responsibilities of tangata-kaitiakitanga mo te Awa o Whanganui precede the
arrival of Europeans and English to the river and on any lands of Aotearoa...”’
[121] Inparagraph [5] she says:

Guardianship of the river's locals has always been shared process between uri
(descendants living on and akin to the river) and kaitiaki (River guardians). There

* Whanganui River Report, page 39.
% Whanganui River Report, page 45.
¢ Heury, EiC, paragraph 3.
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are many kaitiaki of the Whanganui Awa seen by those who acknowledge the
signs; and, some hidden or lost due to human influence in the changing of the
river courseway.

She named three of the kaitiaki (river guardians), Tutangatakino, Ngapuwaiwaha and
Titipa.%?

[122] On our site visits organised by Ngati Rangi and the Whanganui iwi, we
experienced entreaties to the ancestors and kaitiaki (river guardians) of the river, in the
form of karakia and karanga. On our trip down the Whanganui we stopped at a large flat
rock on the upper river to lay a placatory branch. The rock is called Petipetiaurangi and
underneath is the lair of Tutangatakino.

[123] With regard to the “tangata kaitiakitanga”, Ms Dardanella Metekingi had this to

say:

...the Maori are the kaitiaki of the river. We have to look after this. It is what we
leave for you the next generation. From what | have seen, the government, local
authorities and power companies have not been doing a good job in controlling
the river...”*

She asks the rhetorical question: !

What has happened to people? The people having the power to discharge their
effluent into the awa. The peopie have the power to reduce and divert the natural
flows of the awa. These things have upset the natural balance of the river and its |
ability to regenerate and to purify itself.® ;'

And

| believe that we are the kaitiaki of the river. We want to look after it in our
generation so that we can say when we go, "this is what we leave for you the ;
next generation”...%

[124] Mr Taiaroa assumes his peoples obligations as kaitiaki and maintains that:

...the Whanganui iwi cannot conscionably resile from their obligations as kaitiaki
of the Whanganui River when the Crown - or in the present case a Crown
com%any, Genesis Power Limited — seeks to continue actions that denigrate the
river.

%2 Henry, EBiC, paragraph 11.
 Metekingi, EiC, paragraph 10.
% Metekingi, BiC, paragraph 16.
% Metekingi, EiC, paragraph 19.
% Taiaroa, EiC, paragraph 12,
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[125] Mr Mareikura in paragraph 2.42 and 2.43 of his written statement says:

You know to take away my kaitiaki you might as well take away my life. | might
as well give you my hand to sever from my arm because that’s what you do to
me.

The kaitiaki is, very, very important for us because he is our connection to our
rights to go to the river... '

{126] Examples of human kaitiakitanga are apparent in such evidence as Mr Arthur
Anderson a kaumatua, kai korero and kai mahi who gave evidence for Whanganui:
...at Tawata where | was brought up, we were taught to catch for our immediate

needs. And when we had got the catch we needed, we left it at that and made
sure that our fish were left undisturbed...”

Tapu

[127] The concept of tapu is interwoven into the tapestry of almost every facet of the
Whanganui iwi social structure. Acknowledgement of the river kaitiaki®® prior to, and
during travel on the river involves recognition of tapu®. Imposing of rahui’® because of a
drowning or death on the river is another example of tapu — a temporary tapu placed on
an area to allow “recovery”. The action of having to build an utu piharau or a patuna
without partaking of food is another’'. So are the rituals of blessing children and healing
the sick. Likewise will be trips to the river for cleansing of the mind’?, spiritual
sustenance, spiritual cleansing” or even the spiritual call of the river to those living away
to return’”.

[128] In Ms Taute’s written statement she spoke of:

Our people bathed in particular spots in the Whangaehu for her healing
properties. Our parents and other whanau used to bathe us in the Whangaehu to
treat hakihaki (sores) and burns...™

S Anderson, EiC, paragraph 7.
% Henry, EiC, paragraph 10.
% We experienced this on our journey down the Whanganui River where karakia were said requesting the
assistance of the river kaitiaki.

7 Ranginui, EiC, paragraphs 27-30.
! Anderson, EiC, paragraphs 26-28,
72 Anderson, EiC, paragtaph 17.

3 Potaka, EiC, paragraph 23,

7 Potaka, EiC, paragraph 3.

7 Taute, BiC, paragraph 2.10.
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And she went on to say:

The Ringatu faith utilised the water of the streams in Karioi for healing and
baptism — particularly the Tokiahuru and the Tomotome Ariki.

As the iliness inflicted on our awa from the diversion of water has crept in, so too
has illness amongst our people. The diminished life force of our tupuna awa
affects us as her whanaunga. This iliness takes many forms affecting the
physical, spiritual and cultural aspects of who we are.”®

[129) Mr Anderson gave evidence of the value of the river for spiritual cleansing. He

said:

We were taught by our grandmother the need for spiritual cleansing. This was a
great assistance to our spiritual wellbeing... Our grandmother would say prayers
and she would take us down to the river.

When we got down there she would say prayers, she would get a stone pebble
and she would draw it across our foereheads in the sign of the cross and then she
would discard it back into the water. That would take away any hurt, cleanse our
minds and we could feel the cleansing...””

The mixing of the waters

1130] A number of Ngati Rangi witnesses expressed concern about the transfer of water
through the Tongariro Power Scheme. Mr Mareikura, in his statement read to the Court,
put it this way:

Ultimately, by diverting the water away from us, Whanganui iwi, they have
severed the cord of our unity. You see — we follow the river, and once we follow
the river, we carry on up to the mountain.

Now the spiritual cord has been cut because they have taken the water away
from us, and that to us is sacrilege. And then to give it over and put it into
another tribal area is equally bad, because the water was not meant for those
people. 1t doesn't belong to those people, it belongs to us. We all share, but this
is not sharing.

And so you know the spirituality of that has untold heartaches; tears have flowed.
| remember the old man crying, our koro, Taitoko shedding his tears because he
said that “my river has been severed, the head has been cut — what is there left
for me?™

" Taute, EiC, paragraphs 2.11 and 2.12.
77 Anderson, BiC, paragraphs 16 and 17.
™ Mareikura, EiC, paragraph 2.13 read by his son.
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[131] Mr Mikaere also took issue with this claim. He said:

...| do challenge this issue if it relies on the premise that the diversion and
subsequent mixing of water from different river catchments is unacceptable on
traditional cultural grounds and furthermore impinges on the asserted position of
Ngati Rangi as kaitiaki for the rivers and waters in question.

Traditional Maori literature, waiata, pepeha, whakapapa, offers no information
about the mixing of waters from different river systems. This is not only because
of the technological limitations of traditional cuiture but because there was
absolutely no practical or ritual reason for doing so.

it is clear to me that while in the modern world, some Maori might now object to
the diversion of water and its subsequent mixing with other waters, that cbjection
has no traditional or cultural base. ...”

{132] Again, on the face of it, it would appear that Mr Mikaere’s evidence is in conflict
with Ngati Rangi’s claim that the mixing of waters is culturally offensive, if that claim is
based on traditional cultural grounds. However, it would also appear to be in conflict
with the findings of the Waitangi Tribunal in other instances. Of water purity the
Waitangi Tribunal had this to say:*° |

Water, whether it comes in the form of rain, snow, the mists that fall upon the
ground and leave the dew, or the spring that bursts from the earth, comes from
the longing and loss in the separation of Rangi~o—te-ra and Papatuanuku in the
primal myth, The tears that fall from the sky are the nourishment of the land
itself. The life-giving water is founded upon a deep quality of sentiment that, to
Macri, puts it beyond the realm of a mere useable commodity and places it on a
spiritual plane.

Speaking of the mixing of waters it had this to say:

Referring back to earlier evidence in the Manukau claim in 1984, Professor
Ritchie described the difficulties created for Maori when modern works mix water
regimes. In this case, we are concerned with the transfer of Whanganui River
water to Lake Taupe and the Waikato River through the Tongariro Power
Scheme. If not mediated in an appropriate Maori way, this is spiritually offensive
to Maori people, as the Tribunal in the Manukau claim was to find. It also
violated the political harmony between the people of different places, disturbed
the exercise of their rangatiratanga over their traditional resources, and affected
conservation practices and the productivity of the resources in question.®

7 Mikaere, EiC, paragraphs 4.34, 4,35 and 4 .41,
% Whanganui River Report, page 44.
3! Whanganui River Report, page 45.
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[133] We do of course have a great deal of respect for what the Waitangi Tribunal finds
in its determination on Maori customary usage. It would appear from reading their report
that it received a much greater amount of evidence on Tikanga Maori issues than we
received during the course of this hearing. It would be, in our view, inappropriate for us
to hold that the Tribunal had erred on a matter of Tikanga Maori unless there was clear
additional evidence before us that clearly showed the Tribunal was wrong. However,
again it is not really necessary to resolve the apparent conflict as we are satisfied of the
spiritual and cultural significance of the rivers both to Ngati Rangi and to the Whanganui
iwl. We also note the findings of the Waitangi Tribunal that:
The spiritual and cultural significance of a river can only be determined by the

tangata whenua who have traditional rights over the river. It cannot be assessed
in any other way.82

Physical changes to the rivers

[134] The Maori appellants claimed, that the diversion of the waters from their rivers
has adversely affected their cultural traditions in a number of ways, including: a change
to the hydrology of the rivers by reduced flow and water levels; an effect on water
quality; an increase in siltation; and a change to the ecological system affecting the food
chain. All of these factors have, they say, inhibited their cultural practices, reduced the
numbers of native fish dramatically, and affected their fishing practices.

[135] Genesis maintained that if there was any physical effect on the river impacting on
cultural traditions, then any such effect was not caused by the Tongariro Power
Development. It was caused by other factors unconnected with the diversion of the
waters. We heard extensive and detailed evidence relating to both the eastern and
western diversion from a range of expert witnesses called by Genesis. They addressed

such matters as hydrology, siltation, river flows, river levels and ecology.

[136] As the eastern and western diversions are independent and in different catchments

we look at the effects, if any, of their diversion on the rivers separately.

%2 Waitangi Tribunal (1989), Report of the Waitangi Tribunal on Kaituna River claim (Wai 4), an E}/\’;&:
Department of Justice, Wellington, page 41. I
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The western diversion

Customary evidence

[137] We heard evidence from eight witnesses called by the Whanganui iwi. All were
stressed by the change they see in the Whanganui River, which, for the most part, they
claimed to be the result of reduction in flow and lowered water levels caused by the
diversion of water through the Tongariro Power Development structures. They
emphasised how their cultural and religious practices have been profoundly affected by
the deterioration in the state of the river.

[138] Ms Ranginui gave evidence about how the TPD had ...changed the whole flow of
the water...*? and the level of the water in the river, leaving channels and affecting rapids
and shallows, This has had an effect on traditional fishing practices for eel, smelt and
white bait, which are no longer being caught in the numbers and the way they used to be
caught right up until 1970. She said, that where you could catch the smelt and white bait
was where the rapids are, and where the rapids are, is where the shallow water is — haif

Water.84

[139] She told us, that another effect cansed by the lowering of water levels, has been
the effect on sacred areas Nga Puna Mo Nga Tika, including: the drying out and loss of a
baptising poo!l at Matahiwi (below Pipinki); the loss of ...wash back... places where
women would give birth to a child; and areas where Maori would bless the ones who had
been sick®™. Ms Ranginui also gave evidence of how she noticed the changes in the river
after the TPD came into operation, in particular the loss of five Piharau Utu, including the

86

main one at Nga Poutama™. She also described the relationship of her ancestors and

whakapapa with the river, and was of the view that the wairua (spirit) of the river could

revive if the water was given back to the river.’

% Ranginui, EiC, paragraph 12,

%4 Ranginui, EiC, paragraph 8.

%5 Ranginui, EiC, paragraphs 44-46.

% Ranginui, EiC, paragraphs 39 and 40.
*7 Ranginui, EiC, paragraphs 14-21.
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[140] Ms Dardanella Metekingi described her experiences of playing in the river as a
child and of her mother’s relationship with the river, especially if any of her family was
sick®®. She was of the view, that there had been a deterioration in the river and its spirit
was dying. She considered the state of the water quality of the river, particularly the
pollution, silt and sediment in the upper reaches around Taumarunui, to be appalling and
a betrayal by the Government, Local Authorities and Power Companies. She maintained
there is less bird life, particularly less shags and less fish too.*

[141] In the lower reaches, she said that the rains and tides don’t clean the river any
more”. She believed that control of the river should be shared, but in a respectful and

supportive way and not just be used commercially.”!

[142] Mr Hemi Takarangi gave evidence describing his early experiences as a child
learning to swim, and of his reverence for the river near Putiki Marae which is upstream
from the mouth of the river. He said, that the part of the river to which he was first
introduced, is now mud flats and the water bears heavy residues of silt, pollutants and
industrial effluent that are no longer washed away due to the reduced water level in the
river. Silt now covers pupu (shelifish) beds and the pipi beds that used to be just outside
Putiki Marae®. He also said that he could remember, just before the Second World War,

seeing white bait, herrings and kahawai in the river, but they are not seen today.”

[143] He said, that the controlled flows of the TPD scheme are detrimental to the banks
of the river because the normal flow can be seen by the rows of holes on both banks of
the river. He considered, that the access by all their fish from the sea to the upper reaches
has been affected by the reduced flow. He said that the iwi, hapu and whanau of the
Whanganui River are grieving and will share the fate of the river unless the natural water
flow of old is returned.”

[144] Mr Michael Potaka, of Whanganui said, that he has lived with the river for all his
life and from time to time had observed changes in the river which he attributed to a

variety of causes including; run-off from land clearances, pollution of one kind or another

% Metekingi, EiC, paragraphs 2, 3 and 5.
% Metekingi, EiC, paragraphs 8-10,

* Metekingi, EiC, paragraph 12.

*! Metekingi, EiC, paragraph 21,

*2 Takarangi, EiC, paragraph 11.

%3 Takarangi, EiC, paragraph 9.

* Takarangi, EiC, paragraphs 15 and 23.
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and the diversion of the headwaters. His evidence focused on the lower reaches of the
river from Raorakia to Ruapirau just south of Matahiwi, the length of river with which he
has had a close familiarity since his birth.”

[145] He said, that Maori people used to rely upon a number of species of fish from the
river which became available at different times of the year™. Ngaore (smelt) and karohi
(white bait) were traditionally caught in a race called a piharau utu or pa on the edge of
the shingle bed. He described in detail how this was done’”. During the years up to the
1970s, he and his family would expect to catch ngaore and karohi in pa located at:
Pungarehu, Huiarere, Parikino, Whakahua Whaka, Upokopoiti, Atene and Koriniti. He
said that before the 1970s, fishing in this river had been affected by the taking of metal
from the shingle beds, but this had been replenished from upstream and the pa sites
returned to usable form reasonably quickly. However, since the headwaters were
diverted by the electricity scheme there has been insufficient shingle brought down to
rebuild the beds into their original state. As a result the pa sites have in many cases
simply become unusable and their catches of ngaore and karohi have been greatly

reduced.”®

[146] Mr Potaka also said he was particularly familiar with the kakahi (freshwater
mussel) beds at Parikino and Paetawa, which were in both the eastern side (a large
number of shorter beds) and the western side (100 metres long and some 18 inches wide)
of the river. Before the diversion, the beds were covered in 6 inches to a foot of water
and the shellfish flourished. Afterwards the beds have become exposed and dried out and
the kakahi have dried out and died”. He also said, that koura (freshwater crayfish) used
to be in the river and the side crecks but now the creeks are dry, and with the niverbed
low the food is no longer available. He said, that while the situation has not been aided
by the removal of trees and other ground cover, he believed that the shallowness of the

awa since the diversion has also had an effect.'®

[147] Mr Potaka also said, that tuna (eel) are still caught in parts of the awa, although in
far fewer quantities than previously. He considered there had been some increase in
catches of ngaore, karohi and also mullet since changes in pollution control at

% Potaka, EiC, paragraphs 6 and 7.

# Potaka, EiC, paragraph 8 onwards.
*" Potaka, EiC, paragraph 11.

%% Potaka, EiC, paragraphs 12-14.

# Potaka, BiC, paragraphs 15 and 16.
1% potaka, EiC, paragraph 17.
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Taumarunui and Wanganui. The numbers certainly increase when the water flows are

higher. However, the quantity of fish is nowhere near its former level.'"’

(148] He also spoke about the spiritual importance of the river to the Maor
communities along the niver and said that his concerns about fisheries are simply one
manifestation of his greater concern about the health of the river. He said that his people
see the cutting of the headwaters as a particularly grave attack upon the river, contrary to

the laws of nature which they observe, and an attack upon their role as kaitiaki.'®

[149] Mr Potaka’s evidence was supported by Mr Titapu Henare, a local fisherman, and
Mrs Anthira Henry, one of the oldest kaumatua of the hapu of Whanganui iwi.
Mr Henare described traditional fishing practices for catching: piharau (lamprey), tuna
(eels) including tunaheke, tunapa and tunatoke; kakahi (freshwater mussels), and inanga
(whitebait), and of how the decline in the fisheries have been caused by the change in
flow, 13

[150] Mr Anderson, described his association with the river since his birth at Tawata,
where his family lived and caught tuna heke and kakahi; the latter from the Whakapapa,
Ohura and Kakahi Streams. He said that today the papa and rocks which used to be the
home of the eel are all exposed. This does not lend itself to the habitat in which food
could be sought by the eel.'™

[151] He also described how his grandmother taught him the use of the river for
spiritual cleansing and how over time he was able to gain value from it. He also

described his experiences assisting his uncle to construct the Piharau Utu at Marackowhai

(below the confluence with the Ohura River).'”

[152] On behalf of the Whanganui River Maori Trust Board appellants, Mr Archie

Taiaroa stated:

The mauri of the river, its life force, has been greatly trampled on by the
abstraction of what are enormous quantities of water from its body. These
effects are made worse by the fact that the waters come from the snow covered
peaks and provide the freshest and clearest water to the river. The crucial
impact is of the abstractions at times of lower flow when the river naturally has

! Potaka, EiC, paragraph 18.

192 potaka, EiC, paragraph 21.

19 Henare, EiC, paragraphs 3-24.

¢ Anderson, EiC, paragraphs 4, 8, 9 and 13.
1% Anderson, EiC, paragraphs 16-23.
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less water, and the effect of the taking of water from the body of the river is so
much greater. ..

The effect of this in the view of Whanganui iwi is a gross weakening of the
strength of our awa (river).

Also important are the river “freshes”, or flow increases short of occasional major
floods, which have been greatly reduced by the TPD. These flow variations are
well known to our tupuna, and occurred right up to the time of the diversions.'®

[153] With respect to fisheries Mr Taiaroa stated:

Whanganui iwi’s {raditional fish tuna, piharau, ngaare, inanga, kakahi and all the
other species with which the river abounded are very important to us but have
been substantially destroyed. This includes our fishing methods used for harvest
- pa tuna, and piharau utu. These have suffered from a succession of impacts
from the excessive destruction of pa tuna, the discharge of sewage into the river
at top and bottom, the run-off of pollutants from cleared land and more recently
the serious reduction and interference with the river flows. Eel and other species
are in short supply for these reasons. There is rarely sufficient to meet iwi
traditional and customary requirements.'®’

There is some commercial eeling carried out by non-Maori in the river and at the
present time. The fishery cannot support our traditional uses, and commercial
eeling as well. We perceive the whole river as our traditional fishery — there is no
fishable part of it which has not been used for that purpose in the past, and there
is insufficient in the river in any event to support any other significant use.'®®

[154] Both the people of Whanganui iwi and Ngati Rangi relied traditionally on the
rivers for sustenance. Fishing still plays an important role in their hospitality'®.
Manaaki tangata (hosting visitors appropriately), is a key value and plays an important

role in uplifting their peoples mana''®.

[155) All of the Maori witnesses lamented the effect the river has had on their cultural
practices, the depletion of native fish and traditional fishing methods. From their
evidence, we have identified a number of physical factors they assert are caused by the
TPD that, they say, have had an impact. These are:

(1) The reduction of flow and the lower water levels;.

19 Taiaroa, EiC, paragraphs 34-36,

197 Taiaroa, EiC, paragraph 60.

1% Taiaroa, EiC, paragraph 6.2

19 Richards, BiC, paragraph 2.18.

10 Taute, EiC, paragraphs 2.8 and 2.9,
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(i)  The effect of reduced flow on water quality;

(iii)  The effect of reduced flow on sedimentation, erosion and the morphology

of the river; and

(iv)  The effect of reduced flow on the ecological life of the river —
invertebrates and fish.

(Genesis evidence

[156] In response, Genesis called a number of expert witnesses to address the factors
identified by the Maori witnesses. Their evidence was peer reviewed by Dr Brent Cowie,
a freshwater biologist called by the Council, who gave an overview of both the Western
and Eastern Diversions. The Genesis witnesses also identified other land uses, which
they identify as factors that affect the distribution and abundance of fish species in the

freshwater environs,

We will now deal with each of these matters in turn.

i Amount of reduced flow and lower water levels

[157] Mr Jarrod Bowler, an Environmental Co-ordinator/Hydrologist for Genesis since
September 1999, gave evidence on the hydrology of the TPD and the derivation of
natural flow records and modelled flow regimes. He described the computer model,
which was developed by Mr R D Henderson of NIWA to cover the hydrology of the
major components of the TPD'''. Mr Henderson's evidence to the Joint Hearing
Committee, which described the modelling process and conclusions, was appended to the

evidence of Dr Cowie who appeared for the respondent.' 2

[158] Essentially a "natural flow regime" was simulated by the model which represented
a flow regime that would have occurred if there had not been any hydro power
development on the rivers. The record is in part synthetic, in that where water is diverted,
natural flows have had to be computed generally by adding measured diversion flows to

measured river flows downstream of diversion structures.''?

"L EiC, paragraphs 4.3 and 4.7.
2 Dr Cowie, EiC, attachment R D Henderson (2000}, Evidence to Joint Hearing Committee.
'3 Bowler, EiC, paragraphs 4.3 and 4.4,
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[159] Other more complicated procedures were used where downstream flow records

4 In this way a

were too short or where site specific information was not available
continuous natural flow series was constructed for a 42 year period from 1960 to 2002
and updated to June 2003'". This allowed the effects of the TPD scheme to be modelled
as if the scheme had existed with the current rules for diversion for the full length of the

records.

[160] The modelling assumed that the scheme will always operate to capacity and all
available water will be used to generate power, even though this is not the case. In reality
not all available water can be used, as such factors as generation demand, power scheme
maintenance, volcanic™ eruptions, the peaky nature of flood hydrographs, and the
difficulty in efficiently maintaining minimum flow requirements means that not all

available water is used all the time.'"®

[161] Thus the modelled regimes may, at certain times, under-estimate the amount of
residual flow in rivers downstream of diversion structures and over-estimate the amount
of water taken for hydro power generation. But it was considered, by Mr Bowler, that the

relative differences between the modelled regimes will be realistic and accurate.''”

[162] In the Western Diversion, Mr Bowler said that the effects of the TPD diversions
become less apparent with distance travelled downstream as a result of tributary inflows.
The effect of the diversions on downstream flows are most significant at low to mean
flows and have only a minor effect on flood flows. According to Mr Bowler, the flow
reduction at mean flow, downstream of the Whakapapa Intake, is approximately 67%
from the natural flow regime of 15.4 cumecs to the post 2001 regime of 5.1 cumecs;
reducing to 38% (from 44.6 — 27.6 cumecs) by Piriaka, 19% (from 90.8 — 73.8 cumecs)
by Te Maire and 7% (from 228.1 — 211.0 cumecs) by Pactawa. The corresponding
reductions in water levels at mean flow are 183 mm at Pinaka, 145 mm at Te Maire and
96 mum at Paetawa. The above reductions in mean flows and water levels, due to the TPD

diversions, are based on modelled data, consequent on the 2001 resource consents.

[163] Mr Bowler addressed the concerns of Maori arising out of the reduced water level
of the Whanganui River. He referred to his figures JB1, JB2 and JB3 attached to his
rebuttal evidence, to illustrate the relative changes in level with the natural flow and the

14 Bowler, EiC, paragraph 4.4.
'S Transcript, page 268.

116 Bowler, EiC, paragraph 4.7.
"7 Bowler, EiC, paragraph 4.7.
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base case regime (ie flows as per the 2001 resource consent decisions) at low, mean and
high flows, respectively. In his view, the cross section of plots clearly show that any
decrease in water level from the natural flow regime to the base case regime, is very
small in relation to the river volume. He pointed out, that at low and mean flow, the
change would be barely discernible in the Whanganui River at Piriaka and downstream,
and only discemible in the Whakapapa River in those flatter sections of the river, where
velocities are lower (such as the site at the footbridge). At flood flows he said, the
difference is so negligible that it would be difficult to tell whether the water was being

diverted out of the river or not''%,

[164] Mr Bowler also responded to Mr Henare’s evidence that related to the effect of
erratic flows. His response was, that such variations in flow, could be attributable to the
operations of the power station at Piriaka. However, this effect becomes less apparent

with distance downstream, as the flow attenuates as shown by the Te Maire flow trace' ",

[165] The erratic flows that Mr Henare was concerned about, related to four piharau
weirs located at Pipiriki and two others downstream, at Matahiwi and Upokopioto'*’,
which are all localities well downstream of Te Maire. It is therefore unlikely that such
erratic flows could be attributed solely to the power station at Piriaka. Mr Bowler did not

specifically address the effects of flow at the locations mentioned by Mr Henare.

[166] Inresponse to Mr Taiaroa, who stressed the importance of the freshes, which he
considered had been greatly reduced by the TPD, Mr Bowler said, that significant amount
of flow variability has been introduced by tributary inflow particularly from Te Maire
onwards'?!. However, we understand that Mr Taiaroa was not concerned with the
frequency of flow variability of naturally occurring flows as such; his concern was that
the magnitude of the flow variability (ie freshes, or flow increases at less than major

floods) have been greatly reduced by the TPD.

[167} Dr Graeme Smart, an engineering consultant and a senior scientist at NIWA, was
called by Genesis. He provided information on water depths and flows in the lower
Whanganui River, based on “the most common daily flow” and “the most commonly
diverted daily flow” of 14 cumecs. He said, that the most common daily flow at Te
Maire of 30 cumecs corresponds to a water depth of around 700 mm and without the 14

% Bowler, rebuttal, paragraphs 3.7 and 3.8,
9 Bowler, rebuttal, paragraph 3.14 and JB4,
' Henare, EiC, paragraph 7.

2! Bowler, rebuttal, paragraph 3.19,
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cumecs TPD diversion, the water depth would be 170 mm deeper. This is equivalent to a
19.5% reduction in depth at this point in the river. At Paetawa, the most common daily
flow is 53 cumecs which corresponds to a water depth of around 1,100mm and without

the 14 cumecs TPD diversion the water would be 140 mm deeper'?2.

[168] We note the distinction between Mr Bowler’s “modelled mean flow” and “the
most common daily flow”, presented by Dr Smart; ie 73.8 and 30 cumecs respectively at
Te Maire and 211 and 53 cumecs respectively at Pastawa. We also note their differences
in the reductions in water depth, consequent on the TPD diversions, ie 145 and 170 mm
at Te Maire and 96 and 140 mm at Pactawa, for the mean flow and the most common
daily flow respectively. We heard no evidence to explain the different terms for different
flows and levels, which we aftribute to different interpretations and/or extrapolations of
the flow data.

[169] Mr Bowler’s evidence on the reduction in water levels, based on modelied mean
flow, and Dr Smart’s evidence on the reduction in water levels (ie a 19.5% reduction in
water level at Te Maire and 11% reduction in water level at Paetawa), at “the most
common daily flow”, clearly shows that changes in water levels result from the TPD
diversions. The issue is — whether the reduction in flow has an adverse effect on Maori

cultural issues.

[170] Mr Bowler and Dr Smart did not consider the change in water levels to be
significant. As we have said, Mr Bowler told us, that any reduction in water level is very
small in relation to the volume. At low and mean flows it is barely discernible.
However, to those living on the river it was, and is, discernible. Mr Potaka was
concerned at a drop in water level of 6 inches (approximately 150 mm) and the effect it
had on the kakahi beds at Parikino and Pactawa - a level closely akin to Dr Smart’s 140
mm reduction in level at Paetawa based on the “common daily flow”.

[171] We find that the reduction in flow and water level, resulting from the diversion, at
times when the water level at Te Maire is 29 cumecs or above, does have an effect as
described by the Maori witnesses. We note that the “common daily flow” of 30 cumecs,
as described by Dr Smart, equates with the minimum flow of 29 cumecs. We appreciate

*22 Dr Smart, rebuttal, paragraphs 34-36.
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that once the flow falls below 29 cumecs at Te Maire the TPD, technically at least, has no
effect on flows and levels.

[172] The evidence of Dr Smart and Mr Bowler does not satisfy us that it is reasonable
to infer, from their data and modelled results, that the lowering of the water levels is
insignificant. This is particularly so, when we have regard to the evidence of those who
live and work on the river.

[173] The inferences drawn by Dr Smart and Mr Bowler were never empirically tested
at the particular locations referred to in the customary evidence.

(i)  Water quality

[174] Mr Paul Kennedy, a Biologist with Kingett Mitchell, was also called by Genesis.
He presented a detailed brief of evidence to the Court, covering the waterways of both the
Western and Eastern Diversions. He gave a very full bioassessment of the waters of the
Whanganui River, selecting as a reference point a site at Te Maire since most of the
significant changes in water quality occur downstream of this point.

[175] The Whanganui River catchment covers approximately 7,000km” '**. Lahars and
volcanic activity can have a significant effect on the natural resources and water quality

of the river and its tributaries,'?

though present day activities on the catchment are
considered to have an even greater effect. Over 500 resource consents are currently
active within the catchment. These include sewage and trade water discharges, domestic
septic tanks, dairy shed, industrial and domestic waste water and landfill leachates. Land

use is predominantly primary pastoral and indigenous forest.

[176] Tt is unnecessary for us to review fully each of the parameters described by
Mr Kennedy relating to the quality of the water in the river, though some details are
worth reiterating:

(@ pH

o Information is available from 914 measurements of pH over the years. There is

no systemic lowering of pH, in the main stem of the Whanganui River, that

123 K ennedy, EiC, paragraph 3.1.
14 X ennedy, EiC, paragraph 3.11.
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might arise from any geothermal or volcanic activity in the catchment' >,

However, some tributaries are subject to infrequent lahars and will have very

acidic pH at times'%

. All sites in the main body of the Whanganui River are
within the range of pH6 — 9, considered suitable for domestic water supply and
maintaining aquatic life'*’. According to Mr Kennedy, there is no activity of

the TPD that could adversely effect the pH of the Whanganui River system.'?®

(b} Temperature

¢ The temperature lethal to fresh water fish is between 28 & 39°C, and this level

is, at no time, reached in the catchment, except in the presence of volcanic
129 Mr Kennedy told us that the abstraction of water by the TPD can
have no effect on tgmperatﬁre.

activity

(c) Dissolved Oxygen

¢ The TPD does not alter the load of material transported by the tributaries that
the intakes are located on. Direct addition of organic matter from other
sources is likely to have a more significant effect in their demand on the

oxygen supply of the water' .

Abstraction does, however, result in some of
the ability of the river to “dilute” or “assimilate” any of the discharges or
activities that could result in depressed dissolved oxygen concentration below
Te Maire. This indirect influence is rapidly reduced as the river flow

increases downstream. '

(d) Clarity

e Turbidity is an important factor that can adversely influence the wellbeing of
fresh water fish, Feeding ability is 2 good measure of any fish’s ability to

survive and feeding rates for all fish are reduced by increased turbic‘dty.132

123 K ennedy, EiC, paragraph 7.8.
128 K ennedy, EiC, paragraph 7.9.
' Kennedy, EiC, paragraph 7.11.
128 K enmedy, EiC, paragraph 7.12.
1% Kennedy, EiC, pragraph 7.17. _ -
130 Kennedy, EiC, paragraph 7.20, T
13! Kennedy, EiC, paragraphs 7.23 and 7.25,
132 K enmedy, EiC, paragraph 7.34.

Ngati Rangi Trust & Ors (decision).doc (sp) 49




¢ Clarity is a criterion that has been regularly measured in the Whanganui River
and its tributaries. The upper reaches have good clarity as a result of drainage

from the volcanic catchments'™.

The key change occurs in the reach from
Taumarunui to Ohura, over which stretch there is a marked reduction in
clarity, due to the inflow from the Ongarue River, the Hikumutu and Te Maire

streams and the Ohura River'*.

The Ongarue River alone brings over one
hundred thousand tonnes of fine sediment to the Whanganui River each year.
Clarity remains fairly constant through the Whanganui National Park and then

declines further in the lower reaches and estuarine section of the river.'>

¢ The gradual decline is brought about by differences in the geology within the

catchment, and the land use changesm. Those catchments, dominated by a
base of grey papa mudstone'®’, produce significant amounts of fine material
that degrade the water clarity. The concentration of suspended solids
increases with the amount of bush cover converted to pastoral land use, and as
this is predominantly in the more erodable mudstone catchments, it tends to

reinforce the relationship between pastoral activity and water clarity.'’®

o Although the TPD diversion has no direct effects on turbidity, the lack of the
“dilution factor” below the intakes results in a small change in clarity down to
Te Maire. Below this point other factors take over as the more important

causes of turbidity increase.'*’

(e) Microbiology

e Although birds and wild animals will contribute bacteria to waterways, ;

grazing animals and also human waste water are the principal contributors to

bacterial numbers measured in the Whanganui River and its tributaries.*’

133
134

Kennedy, EiC, paragraph 7.30. ;
Kennedy, EiC, paragraph 7.29.
13 Kennedy, BiC, paragraph 7.29.
18 Kennedy, EiC, paragraph 7.33.
7 Smart, rebuttal, paragraph 6.

1% K enmedy, EiC, paragraph 7.33.
1 K ennedy, EiC, paragraph 7.35.
1% K enmedy, EiC, paragraph 7.36.

Ngati Rangi Trust & Ors (decision).doc (sp) 50




e The microbiological water quality in the freshwater reaches of the Whanganui
River is generally poor. The presence of significant amounts of pastoral
activity in the catchment, along with other discharges and activities, coniribute
to the poor water quality'”’. The abstraction of water results in some
reduction in dilution or assimilative capacity in the upper sections of the river.
This possible effect does not extend far down the river and by the time major
inflows of the Ongarue and the Ohura are reached any influence woﬁld, in the
opinion of Mr Kennedy, be undetectable.'*?

i) Phosphorus

e The measured concentration of “dissolved reactive phosphorus” in the
Whanganut River is a reflection of natural phosphorus inputs from the
volcanic geology in the Ruapehu catchments, inputs from pastoral lands and
discharges. Opposed to this input is the seasonal uptake by plants and

143

algae'™, The TPD actually removes dissolved reactive phosphorus from the

Whangamui River and is, in no way, responsible for any increase in the main

144

stem of the river The same argument holds true for the concentration of

chlorides, sulphates and nitrogen in the river

(2) Nitrogen

» Concentrations are typically only elevated by the addition of wastewaters
(including sewage) and .agricultural runoff in the form of animal wastes and
fertilisers'®. This is, to a limited extent, balanced by the uptake from plants
and other processes.  As it progresses downstream the increasing
contamination of the water results in a marked increase. This is exaggerated
by the poor water clarity which tends to reduce uptake of dissolved inorganic

nitrogen by plants and algae.'*
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'** Kennedy, EiC, patagraph 7.47.
146 K ennedy, EiC, paragraphs 7.52 and 7.53.




[177] The readings of all the above parameters, relating to water quality, were taken in
1989 when the diversion was not operating, and again when it was. There was no
significant difference in the various readings, and in all cases the concentrations were low

compared with other New Zealand waterways.

[178] In Summary Mr Kennedy had this to say about the quality of water in the
Whanganui River:

It is my opinion that the diversion of water from the Whanganui River does
not result in adverse effects on the water quality of the Whanganui River
When the abstraction is considered in the context of additions of substances
elsewhere in the river system....the lower flows in the upper reaches do not
result in adverse effects in the reaches below Te Maire. ™

[179] We find, that the TPD, situated as it is, in the headwaters of the Whanganui and
its tributaries, syphons off clear water with low levels of microbial contaminants. There
is, at times other than low flow, a reduction in the dilution effect of tributary inflows such
as the Ohura River, which are often characterised by high levels of suspended solids and

elevated levels of microbial contaminants.

[180] This adverse effect on dilution is insignificant in comparison to the adverse
effects of land use in the catchment on water quality. We agree with Dr Cowie when he

said:

These very minor effects of the TPD are insignificant however in comparison to
the adverse effects of land use in the caitchment on water quality in the
Whanganui River. These effects are demonstrated particularly by Tables 10
{suspended solids) and 11 (turbidity) in the evidence of Mr Kennedy, and the
photograph at Figure 13 of his evidence showing a mixture of the Whanganui and
Ohura Rivers. Other tributaries such as the Hikumutu and Te Maire Streams
also carry sediment loads, with adverse effects on the Whanganui River itself.
This is further demonstrated in the attached Figure 4 from the report by
Mr Phillips which shows trends in water quality down the catchment., Note
;;grtic%?riy the deciine in clarity that occurs below confluence with Ohura
jver.

(iii) Morphological changes

[181] A number of the witnesses referred to changes in the river’s morphology (the
form of the river or the way in which the river shapes the land and is itself shaped by the
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total sediment load it moves). They alleged that this is due, at least in part, to the
diversion of the waters by the TPD.

[182] A number of morphological changes were referred to in the customary evidence,
including:

(1) changes to the river’s channels;'* and erosion of the banks;'*

(i)  increase in sedirent:*'and

(iii)  reduction of shingle deposits.'>

[183] Dr Smart addressed these changes to the river’s morphology in both his evidence
in chief and rebuttal evidence. He explained how the river is dynamic in nature. He said
that while these changes are particularly dramatic, there are changes going on all the time

as the river erodes the landscape and carries sediments to the sea'™.

He gave as an
example a former loop in the river near Atene Pa, where over many years the river eroded

the banks at the neck of the loop, so that the river took a short cut that cut off the loop.'*

[184) Dr Smart explained, that changes, particularly significant changes, are caused by

155

significant floods A long period with no moderate or large floods will result in a

relatively stable channel, whereas frequent floods will increase sediment transport and

channel instability.**

[185] We were told, that during the initial 22-year period following the 1971
commissioning of the Western Diversion, there were only two significant floods (ie
greater than a 5-year return period). However, in the 7 years, since 1993, there have been
at least 8 significant floods, including a 100-year flood in 1998. These are likely to have
caused significant changes to the Whanganui River morphology during this period™’. Dr
Smart presented to us the mean annual flood statistics for the Whanganui River'”. Those

"*? For example Ranginui, EiC, paragraph 12.
1 Takarangi, EiC, paragraph 15.

B! Metekingi, EiC, paragraph 4.

2 potaka, EiC, paragraph 14.

'%* Smart, rebuttal, paragraph S.

** Smart, rebuttal, paragraph 4,

"> A significant flood was defined as being a flood of greater than a 5-yeat return period ~ Smart, EiC, 6.9.
1% Smart, EIC, paragraph 6.8. A
17 Smart, EiC, paragraphs 6.9 and 6.10. '
18 Srmart, EiC, Figure 2.
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statistics show, that the effect of the TPD has reduced the mean annual flood by 12% at
the Whakapapa footbridge, by 8% at Piriaka, by 5% at Te Maire and by 2% at Paetawa.
The 5-year return period flood statistics, as presented in Dr Smart’s Figure 3, show that as
the flood increases in magnitude, and thus has a greater effect on the river’s morphology,
the effect of the TPD diversions becomes proportionally smaller'”.

[186] Dr Smart addressed the specific matters raised by the customary witnesses and we

consider each in turn.

(a) Change in the niver channels and ergsion of the banks

[187] Dr Smart reiterated what he said in his evidence in chief with regard to the effects
of flooding on the form of the river. He elaborated on the river’s geological base in some
detail and the effect of water movement on the sediment derived from that base. He
concluded that the changes to the river channels are an ongoing process, are natural and
are not caused by the TPD diversion'®,

(b)  Increase in sediment

{188] Dr Smatt explained that the reason for a buildup in sediment is'®’:

o Firstly, due to the decreased frequency of eruptions, the supply of coarse
sediment to the river has declined. Consequently, the river is eroding more
sediment from its bed and banks as there arc fewer gravel bars in the river to

filter fine sediment out of the water;

¢ Secondly, large quantities of sediment are brought into the Whanganui from
tributaries such as the Ongarue and Ohura. The historic conversion of areas of
these catchments from bush to pasture, combined with the increase in flood
activity over the last 10 years, has increased the delivery of fine sediments
from these tributaries;

1% Smart, BiC, paragraph 6.4.
1% Smart, rebuttal, paragraphs 8-14,
15! Smart, rebuttal, paragraphs 15-19.
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e Thirdly, because the river is currently eroding sediment from its bed, the level
of the bed is slowly getting lower with time. This is exacerbated by the
flooding. Consequently, the flushing capacity of the river is reducing year by

year.

¢ Fourthly, the water diverted by the TPD also carries around 40_,000 tonnes of

fine sediment per year, which is removed from the river system.

[189] Consequently, it was Dr Smart’s opinion that the return of TPD water and

associated sediment would have little dilution effect.'®?

(c) Shingle reduction

[190] Dr Smart told us that the TPD diversions are not causing a deficit of shingle for
three reasons:'®

e Firstly, while the Western Diversion diverts quantities of fine sediment, it has
little influence on coarse sediment, such as shingle. If the intakes were
reducing the supply of shingle to downstream reaches there would be a major
buildup of shingle. This is not the case.

o Secondly, the lull in coarse volcanic material supplied by eruptions.

o Thirdly, large excavations of shingle for roads and railways that have taken
place near Taumarunui, will take many years to ameliorate, as shingle does

not move far in floods.

[191] We accept the uncontradicted evidence of Dr Smart. The river is constantly in a
dynamic state and the major cause of dramatic morphological changes is floods. The
TPD has little influence on flood events. Other factors such as land use changes, natural
events such as eruptions and lahars, also have an influence. We conclude that the

Western Diversion has very little effect on the morphology of the river and its tributaries.

12 Smart, rebuttal, paragraph 18,
183 Smart, rebuttal, paragraphs 23-25.
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(iv)  Effect on ecology —invertebrates and fish

[192] A number of witnesses called by Genesis discussed in some considerable detail
the effect on the ecology of the waterways and the affect of the diversion on the
invertebrate and fish life. These witnesses included Mr Ian Jowett, a scientist with |
NIWA, Dr Jacques Boubee, a fisheries scientist, also from NIWA, Dr Kevin Collier,

whose evidence was taken as read, a scientist with NIWA specialising in aquatic ecology,

Mr Paul Kennedy, and we also heard from Dr Brent Cowie, called by the Council.

MrI G Jowett

[193] Mr Jowett told us that since 1978 he had researched the factors that influence the I
abundance and distribution of fish and invertebrates in New Zealand rivers. From the

surveys carried out he has developed methods to assess the flow requirements and '
instream habitat required for instream biota. His evidence described how these factors
were related to a variety of fish and invertebrates in rivers and streams of the TPD. Mr |
Jowett first explained the background to his work. l

[194] Although there are a number of methods for assessing river flow requirements, o
those that are based on the habitat itself, are the most favoured. Of these the one in most ]
common use throughout the world, and the one favoured by Mr Jowett, and other ‘;
scientists who gave biological evidence, is the “Instream Flow Incremental {
Methodology” (IFIM). He believed it to be the most consistently applied and detailed -;
method of flow assessment in instream habitat modelling,'* ‘

[195] This methodology is based on a number of empirical assumptions. Each species
living in a river has evolved to live best under certain combinations of depth, velocity,

' The IFIM process considers

and bed substrate, water temperature and water quality
all physical environmental changes including: physical habitat; water temperature; water
quality; and river morphology'®. The IFIM model is a way of using these relationships
to determine optimum flows for each species at each stage of its life cycle within the

river, It is a means by which a range of biological information can be introduced into the w

P
!

,, |

164 . L .

Jowett, EiC, paragraphs 2.12-2.13. e DR (8 5
1 Jowett, EiC, paragraph 2.24. ,’fq\// T ’%\
168 Jowett, EiC, paragraph 2.24. Ly

flow assessment process, thus allowing alternative flow regimes to be evaluated in a
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quantitative way'®. It does not predict the numbers or biomass of organisms that will

actually be in a river at any given time'®®.

[196] The results are said to ofen contradict the belief that “more flow is better” or that
“the natural flow is the best”. This is because the existing or natural flow may not be the
most ideal for every different instream use. For example, the flow requirements for trout
spawning, fry and juveniles are quite different from the flow required for adult trout, such

that the habitat suitability will vary greatly in different parts of the same river.'®

[197] Cross-sections of the different habitats are selected at random and surveys of the
different habitat criteria are carried out. These are most commonly depth, velocity and
substrate, but the analysis is strongly influenced by the particular habitat criteria that are
used'”’. The cross-sections are then computer summated over a reach, to give a final

assessment of that part of the river.

[198] Although in the aquatic environment, instream habitat refers to the physical
habitat, the quality of the habitat is better determined from the abundance of animals in

7! Habitat criteria needs to consider all the life stages of these animals and, where

them
appropriate, include the production of food for those life stages. When many fish species

and life stages are present in a river, there are usually conflicting flow requirements.

[199] Information on habitat suitability is gathered over a long period of time, and from
a wide range of rivers. In some there is, or has been, abstraction of water and in others no
abstraction. The suitability of the habitats of native fish were defined by surveys of 35
rivers around the whole of the North and South Islands'’.
overseas studies that have demonstrated a direct relationship between the fish population
and the useable habitat and available food.

These surveys confirmed

[200] Genesis Power commissioned Mr Jowett to carry out instream habitat surveys of
the river system of the Western Diversion using the IFIM technique, and with minimum

flows compared with the rivers’ natural flows, Flow requirements were assessed for

17 Jowett, EiC, paragraph 2.23.

'¥ Yowett, EiC, paragraph 2.25.

' Jowett, EiC, paragraph 2.26.

170 5 owett, EiC, paragraphs 2.37 and 2 40.
'! Jowett, EiC, paragraph 2.40.

2 Transcript, pages 395-396.
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those fish species known to be present in the rivers, (1.e. longfin eel, rainbow trout, brown
trout and Crans bully). |

[201] In the Whakapapa River, the reduction in flow from its natural flow to a minimum
flow of 3 cumecs has, in the 1 kilometre reach below the intake, reduced the average
width of the river, and its depth by 20% and its velocity by 50%. According to
Mr Jowett, this has no apparent effect on the native fish and juvenile trout, but has
reduced the suitable habitat for adult brown trout by 20% and for adult rambow trout by
70%.

[202] In the Whanganui River main stem, Mangatepopo, Tawhitikuri, Taurewa and
Okupata Streams, the instream habitat surveys were made in the reaches up to 0.2
kilometres below the intakes of the three shorter streams and 1 kilometre below the
intakes of the two larger rivers' . The areas immediately below the intakes were selected
as locations because the relative change in flow is greatest in these sections of the rivers.
No water was diverted through the intakes when the surveys were first made, but after
appropriate measurements were completed flow diversion was recommenced and further
measurements taken to establish a relationship between flow and water levels'’®. At the
time of these investigations the minimum flow requirements for the Whanganui River

and the Mangatepopo Stream had not been decided upon.

[203] In those sections of all the streams between 0.2 and 1.0 kilometre below the
intakes, water surface widths and average depths were about 50% of “natural” flow.
Average water velocity in these sections was 70 — 90% lower than at “natural” flow and
the total area of fish habitat was 40 — 60% of that available at normal summer flow

""" The effect of diversion on the Tawhitikuri, Taurewa and Okupata

without diversion
Streams was relatively minor because they are short'’®. The effect of flow reductions on
stream width was most visible in the Mangatepopo Stream, where it was apparent until its
confluence with the Whanganui River. However, the effect on native fish and rainbow
trout fingerlings extended no further downstream than the first major tributary, about 3

kilometre below both the Mangatepopo and the Whanganui intakes.!”’

'3 Jowett, EiC, paragraph 4.5,
14 Jowett, EiC, paragraph 4.6
'3 Jowett, EiC, paragraph 4.19.
176 Jowett, EiC, paragraph 4.21,
"7 Jowett, EiC, paragraph 4.20.
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, . 18
abundance is also expected to'”".

[204] However, from the modelling, the reduction in habitat for native fish and juvenile
trout was not found to be as great as the reduction in width and in some cases flow
diversion has increased the amount of available habitat. Mr Jowett told us that the reason
for this was that the maximum amount of habitat for smaller fish is provided by flows

that are intermediate between the “natural” flow and the “residual” flow.!™

(205] In both the Whanganui River and the Mangatepopo Stream, the amount of habitat
available initially increases sharply with flow and then reaches a maximum, optimum
value. As flow increases above this, the amount of habitat either remains constant or

decreases.

[206] On the basis of these surveys Mr Jowett concluded that a minimum flow of
0.5 cumecs in the Mangatepopo Stream and 0.3 cumecs in the Whanganui River, would
increase the available habitat for benthic invertebrates and provide near optimum habitat
for native fish and juvenile trout. Such flows were also recognised as optimum for blue
duck habitat.'”

[207] Although minimum flows are specified in the Whakapapa and Whanganui Rivers,
periodic wefting and drying of the margins occurs when the flow contribution from
uncontrolled tributaries varies. Compared to these variations, Mr Jowett told us, the short
duration reductions in water level, allowed by the resource consent éonditions, will be

insignificant, and have no significant effect on benthic invertebrates.'®

[208] Based on these conclusions, Mr Jowett could not agree with the statements of
evidence, adduced by the Whanganui iwi and Ngati Rangi, that stated that the reduction
in the number of fish in the rivers had been caused by the TPD. He claimed that if the
quality and quantity of suitable fish habitat reduces with a change in flow, then fish
! However, flow changes and resulting water levels are
not sufficiently large to effect fish habitat detrimentally. Indeed, he reiterated that the
flow reduction has no negative effect on native fish, and in fact produces a slight

benefir'™. Changes in fish population that have occurred, he states, have occurred for

'8 Jowett, EiC, paragraph 4.8
'™ Jowett, EiC, paragraph 7.5.
' Jowett, EiC, paragraph 5.13.
'*! Jowett, FiC, paragraph 4.

82 Jowett, EiC, paragraph 9.
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reasons not related to the operation of the TPD diversions, apart from potentially

immediately below some intakes.'**

Dr J Boubee

{209] Dr Boubee described for us the benthic invertebrates and the indigenous and
introduced fish present in the Western Diversion streams and the effect the TPD has had

upon them.

Benthic Invertebrates

[210] Benthic invertebrates form a major food source for fish. Their kind and density is
largely determined by the type of habitat available, and their diversity can provide a
measure of a stream’s health'®*, As water quality decreases certain taxa become less well

represented in the community.'®

[211] As a part of his work for Genesis, Dr Boubee collected benthic invertebrate

samples from [3 sites, upstream and downstream of the major rivers and streams of the

186

Western Diversion These samples were identified and counted, so that thewr

abundance and community composition above and below the intakes could be compared

statistically.’ 87

Whakapapa River

{212] Being considerably larger than the other streams the Whakapapa River was
assessed separately by Dr Boubee, '®

[213] A comparison of invertebrates above and below the intake showed that densities
were significantly higher below the intake than above'®. A “score” {the MCI index)
indicating the quality of the water, given to the different sites of collection, were all

below what would be considered as pristine (MCI 120), but typical of large catchments

183 Jowett, rebuttal, paragraph 3.

1% Boubee, EiC, paragraphs 3.1 and 3.2.

185 Boubee, EiC, paragraph 3.9.

1% Boubee, EiC, paragraphs 3.5, 3.6 and 3.8.
8" Boubee, EiC, paragraph 3.9

'* Boubee, EiC, paragraph 3.13.

"*¥ Boubee, EiC, paragraph 3.15.
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' Dr Boubee compared his findings with 5

with a moderate degree of development
other surveys done above and below the intake, and all done prior to the establishment of
the 3 cumec minimum flow. Two showed no significant difference and three showed
higher abundance above than-below, and the one survey with the present minimum flow
showed higher numbers below than above. There is, therefore, good evidence to suggest
that the minimum flow regime will ensure that habitat will be retained below the intake at

all times. '

[214] Further downstream sampling has been carried out at least 14 times since the
1930s. In comparing these results with his own downstream sampling, Dr Boubee told us
that although the invertebrate communities have varied markedly over time, there is
nothing to suggest that there have been any significant changes in the composition and
abundance of benthic invertebrates as a result of the TPD. Those changes that have
occurred have been the result of lahars, the amount of sand transported by the river, and

the periodicity and intensity of floods.'”?

Whanganui River. Mangatepopo, Tawhitikuri, Taurewa and Okupata Streams

[215] Dr Boubee told us that, from a visual assessment of the habitats above and below
each intake, it became apparent that the reaches above the intakes were often
morphologically different from those below. This he thought to be due to the differences
in gradient and the degree of channel confinement. These differences have a principal
role in determining the habitat of the invertebrate community present. Although, during
the survey, stream channels were often dry immediately below the intakes, invertebrate
communities had established within 200 — 900m of the intakes.'®”

[216] Comparisons of the invertebrate communities above and below the intakes did not
show any consistent paftern. In some cases, invertebrate density and diversity were
higher upstream, where flows were unmodified, yet in others, density and diversity were
higher below the intakes'™. However, MCI scores at all sites (42 in number) were 119,
or higher, indicating pristine conditions'”.  Similarly, the periphyton community

downstream of the intakes was counted at 14 sites, and at 20 sites in streams unaffected

' Boubee, EiC, paragraph 3.18.
! Boubee, EiC, paragraph 3.19.
' Boubee, EiC, paragraph 3.20.
' Boubee, EiC, paragraphs 3.24 and 3.25.
1% Boubee, EiC, paragraph 3.26.
1 Boubee, EiC, paragraph 3.27.
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by the diversion. According to Dr Boubee, all counts indicated that the streams were in
good health.!*®

[217] As Mr Jowett noted in his evidence, diversion does reduce the total area of
available invertebrate habitat, but Dr Boubee confidently expected this to improve
markedly with the proposed minimum flows below the Mangatepopo and Whanganui
intakes.

Fish Ecology

[218] At the same time as the invertebrate study was done, the same 42 sites were
electrofished for at least a 30m length of stream or river. Nineteen months later an
additional 20 sites above the intakes were also electrofished. Much of the information
collected was used to determine how far inland species that migrate between freshwater
and the sea, had penetrated. It also allowed Dr Boubee to determine whether the
distribution and abundance of different fish species was influenced by the Western
Diversion, either as a result of flow and habitat changes, or by creating barriers to fish

19
passage.'”’

[219] Most of the indigenous fish species found in the Whanganui catchment are
diatromous (sea going). The distribution of the various species is, therefore, related to
distance from the sea and elevation above sea level. Swimming and “climbing” ability
will also determine whether a species can penetrate high gradient streams and pass over
barriers such as waterfalls, road culverts and weirs, Suitability of habitat, fishing
pressure and response to environmental factors will also influence distribution and

density.'”®

[220] Dr Boubee discussed each of these limiting factors in detail and drew our
attention to the studies of Woods (1964) and the records of the NZ Freshwater Fish
Database, and compared them to his own findings. Woods’ summary of the fish
distribution in 1962 still applies today, except for one major difference. Brown trout are
now also found above the Whanganui intake, whereas Woods reported that only rainbow

trout and long-finned eels were present above the intakes, '™

1% Boubee, EiC, paragraph 3.30.
7 Boubee, EiC, paragraphs 4.6-4.9.
98 Boubee, EiC, paragraph 4.25.
% Boubee, EiC, paragraph 5.25.
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[221] The reduction in eel density above the intake has its origin in two main factors.

0 a reflection of the decline in eel

Firstly, a lack of eel recruitment from downstream
recruitment world wide. Because they are slow growing, long lived, and are caught
before they can reproduce and spawn at sea, excessive harvesting has reduced stocks and
recruitment. This is especially the situation in NZ. Secondly, without minimum flows
below the structures eels could not reach that high. With the provision of a minimum
flow below the Whanganui intake it is thought possible that a few eels, especially elvers
(who are particularly good climbers), will be able to pass over the structure in the

future. !

[222] Dr Boubee told us, that the similarity in the distribution of native fish, before and
after the Western Diversion was constructed, would seem to show that the diversions
have had no significant downstream effect on the distribution of native fish. Dr Boubee
found no evidence that eel numbers have declined in the catchment between the TPD
intakes and Taumarunui since the TPD was installed. He went on to say that because of
the inland distances and altitude, density and diversity above Taumarunui is limited. The
most common species between the Whakapapa inlet and Te Maire are eels, Crans bullies,

and rainbow and brown trout.

[223] In his conclusions Dr Boubee summarised his thoughts about fish distribution by
saying:

in respect of fish, the elevation of the TPD intakes and their distance from the
coast, mean that there would naturally be very limited native fish populations in
their vicinity. Natural barriers a short distance upstream of most intakes is a
further factor limiting fish populations above the intakes. There are some
localised and minor effects on fish populations in the vicinity of the intakes,
however, there is no evidence to suggest that the TPD has had any effect on the
distribution or abundance of fish in the river as a whole. Rather, changing land
use, especially the loss of native forest cover, and over-fishing are both factors
that have had serious imEIications for native fish in the Whanganui River and
throughout New Zealand.*

[224] 1In the conclusions to his rebuttal evidence he reiterates these same beliefs that
changing land use and over-fishing is the main cause of the poor catch experienced by the

appellants. He agrees with the conclusion of Mr Jowett that:

20 Boubee, BiC, paragraph 5.28.
P! Boubee, EiC, paragraph 5.29.
22 Boubee, EiC, paragraph 6.3.

Ngati Rangi Trust & Ors (decision).doc (sp) 63




....apart from areas immediately below some intakes, the TPD has actually
increased, albeit slightly, the habitat available for native fish.*®

[225] Inresponse to questions from the Court, Dr Boubee re-emphasised that above 600
metres there are going to be very few fish anyway and said:

You know, really it is the best place they could have put the intake as far as
impact on fish.**

Fish abundance and land use

(226] Although there have been no specific studies carried out on the distribution of fish
in the Whangaoui River catchment in relation to land use, it is recognised that a number
of factors control distribution and abundance of fish species in fresh water environs.

These were listed by Dr Boubee as:

e Distance to migrate from the sea and the ability to penetrate inland over
natural barriers. This favours species such as koaro and long-finned eels, with
good climbing ability. Generally, diversity and abundance are highest at low
elevations, near stream and river mouths, and lowest at higher elevations,
where fish species that do not migrate are more common.

» Land use is also a factor though the relationship between species distribution
and land use i1s a complex one. However, there is good evidence to show that
the retention of riparian strips will protect native fish communities.

¢ Forestry induced changes include altering the stream flows, alteration of the
channels, increased sediment, altered light, altered nutrient input and changing
stream temperature. Forestry plantings near waterways will also impact the
hydrogeologic balance due to the effect forestry trees will have on rainfall
interception, water uptake and evapo-transpiration,

» Pastoral land, on the other hand, is likely to result in increased nutrient and
light inputs which increase productivity of the streams. However, such land
use has the potential to markedly increase the sediment load (from land
clearance and pastoral activity) with a resultant negative input on native fish
communities.

¢ [Lahars and volcanic activity can have a very significant effect on fish
population. Although many fish are quite tolerant of high concentrations of
suspended particulates, the combination of a low pH and suspended solids are
intolerable to most fish.

3 Boubee, rebuttal, paragraph 8.1.
2 Transcript, page 420.
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[227] Table 2, attached to the evidence of Mr Kennedy, showed a comparison of land
uses in the 1970s and the 1990s in the total Whanganui River catchment. Significant

among the parameters tabled were:

(i) A 3% increase in planted forest (representing an area of 216 square
kilometres,

(i)  The loss of 5% of indigenous forest (239 square kilometres),
(i)  And the loss of 9% of scrub land (635 square kilometres).

Each, of these are, in their own way, responsible for a significant alteration in

overland flow to the rivers and streams of the catchment.

[228] As part of his summary””> Mr Kennedy said:

Overall, it is evident that when the abstraction of water for the TPD, via the
Western Diversion, is examined in relation to the effect that the abstraction has
on the water quality of the lower river, at and below Te Mairs, that the abstraction
does not have any significant effects on key aspects of water quality. This lack of
change arises because the discharge from rivers such as the Whakapapa do not
differ significantly from the normal quality in the river such that the resultant
decrease in flow does not significantly change water quality.

Dr B Cowie — an overview of the Western Diversion

(2291 Dr Cowie appeared as a witness for the Manawatu-Wanganui Regional Council,
by whom he had previously been employed as Group Manager, Resources, and who he
represented on the Consultative Core Management Group relating to the TPD.

[230] With regard to the water quality of the Whanganut River he accepted the evidence
of Mr Kennedy with only very minor differences, regarding colour and clarity in the
Whanganui River. Overall, he agreed that these differences are insignificant in
comparison to the adverse effects of land use in the Whanganui River catchment. In

208 he told the Court that what was originally native forest is now 30-

cross-examination
39% in pastoral farm, much of which is in the upper reaches of the catchment on land that

1s highly erodable. As aresult there is an enormous amount of sediment and point source

2 Kennedy, EiC, paragraph 10.7.
2% Transcript, page 726.
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contamination in, and still entering, a lot of the rivers and streams. As a result, water

quality 1s visibly highly degraded in the lower reaches of the Whanganui River.*”

Fisheries

[231] In adopting the evidence of Dr Boubee, Dr Cowie stated that in his view no more
comprehensive information was available than that summarised and presented to the
Court, by Dr Boubee.

[232] Dr Cowie alsp pointed out, that most of the streams diverted for the TPD, have
natura] impassable barriers near the diversion structures. These include the Mangatepopo
Gorge, immediately above the TPD diversion, and large waterfalls in the Whakapapa
stream , which is one of the major tributaries of the Whakapapa River.2%

[2331 He concluded that:

....{as Dr Boubee concluded) ....The construction of the TPD has had no
adverse effects on the distribution of native fish and trout in the upper Whanganui
catchment........As the formation of Lakes Te Whaiau and Otamangakau has
created highly regarded trout fisheries, in my view the overall effects of the
Western Diversion on trout distribution and abundance have been positive.

Invertebrate Communities

[234] Dr Cowie adopted the evidence of Dr Boubee in respect of the invertebrate
communities in the Western Diversion. He makes only the point that macroinvertebrate
communities in NZ are known to adapt to widely fluctuating flow regimes, probably

because they can move laterally or downwards into the bed during high and low flows.

[235] In cross-examination Dr Cowie said:

| think you can say that the TPD has had little effect or minimal effect on water
quality, virtually no effect on invertebrate communities, and a very smail effect on
trout fisheries but not native fisheries. | believe you can separate those out, and
then you look at what is causing the decline in other things in the catchment, and
| think there are two things there. First of all, water quality has definitely declined,
and that is largely because of the effects of land use. Secondly, | think there is
no doubt that the fisheries, particuiarly the eel fishery in the catchment, has
declined, but that is due to world-wide, and certainly New Zealand-wide declipe®h
in eel population.....and | think throughout the country eel popuiations#

7 Transcript, page 726.

% Cowie, EiC, paragraph 40.
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declined dramatically in the last 20, 30, 40 years, predominantly due to
overfishing.?®

Decline of native fish

[236] The customary evidence stressed the decline in the native fish populations
following the diversion of the Whanganui waters. This was addressed by the expert

witnesses called by Genesis in their rebuttal.

[237] The situation regarding eels we have discussed in relation to Dr Boubee’s
evidence. In a document appended to Mr Taiaroa’s evidence, is a reference to a Fisheries
Environmental reportzm, which states:

In the Whanganui area, approximately five full-time and 25 part-time commercial

eelers are known to base their operations in the Whanganui River...... Up to 400
fyke nets may be used in the river at any one time.

[238] Under such high fishing pressure, Dr Boubee and Dr Cowie expressed no
surprise, that traditional fishers now find it hard to catch sufficient eels to meet their

needs.

[239] Dr Boubee discussed the problems regarding lamprey, smelt and whitebait. He
believes that the main cause of their decline is habitat degradationzn. With regard to
lamprey he told us that there is still a great deal to learn about them. There is, for
example, very little information about the effect of land-use change and other
environmental pressure on lamprey populations. With a relatively long life-cycle, the
species 1s likely to be vulnerable to a variety of factors that may influence its population
and survival. Without a better understanding of their life habits, he said, it is impossible

to determine what affects them and if anything can be done to enhance the population.®'?

[240] Dr Boubee told us, that smelt and whitebait have markedly declined throughout
213 Mr Potaka told us that it was his opinion that this was due to the TPD
preventing shingle from being brought down the river. This was not specifically

the country

answered by any scientist, in rebuttal, but Dr Boubee gave it as his opinion that habitat

2% Transcript, page 727.

2 No. 24, September 1982.

*I Boubee, EiC, paragraph 3.1.
212 Boubee, EiC, paragraph 5.3.
1 Boubee, EiC, paragraph 6.2.
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destruction and, in particular, excessive pastoral drainage and the removal of bank-side
vegetation along waterways, coupled with high fishing pressure, are the main causes of

the decline.?'*

[241] Mr Kennedy, in rebuttal, told us that the kakahi or fresh water mussel is still to be
found, though in a very seaward location. Although low in number, when surveyed in
1989, they were considered to be of good size and health. The surveyor*" considered
that in the middle reaches of the river the banks are too steep and flows too fast for

216

freshwater mussels”°. This is because sediments such as sand are the preferred habitat

and in many sections of the river the flow is sufficiently fast as to prevent a build up of

217

fine sediment™’. He told us, that there is no scientific evidence to suggest that the flow

changes arising from the abstraction of water by the TPD has played a part in the
/

. 2
decline.?'®

[242] Mr Potaka notes that

Koura (freshwater crayfish) used to be in the Whanganui River and its side
creeks and we would take them as food from there. The creeks are dry, the
riverbed low and the food Is no longer available.?'®

[243] Mr Kennedy drew our attention to a series of surveys carried out from 1980 to
2003 showing that koura are widespread throughout the Whanganui River basin®*’. Their
abundance can easily be under-estimated as they are night active®'. He said there is little
evidence that land-use changes affect koura abundance and distribution, though they are
sensitive to pesticides and grow faster (with shorter life cycles) in the typically warmer

waters of pasture land.

[244] Indigenous fish in the Whanganui catchment have supported traditional and
recreational fisheries for generations. Traditional Maor1 knowledge recognised many
species and several were highly valued as a food resource. This was especially true of
eels but also lamprey, whitebait and others. Trout were introduced but have supported a
valued recreational fishery. The New Zealand Freshwater Fish Database contained

2! Boubee, paragraph 6.2.

215 Forsyth (1989).

21 K ennedy, rebuttal, paragraph 3.10.
27 Kennedy, rebuttal, paragraph 3.12.
*'® Kennedy, rebuttal, paragraph 3.13.
1% Potaka, EiC, paragraph 17.

0 Kennedy, rebuttal, paragraph 3.21;
2! Kennedy, rebuttal, paragraph 3.19.
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records of fish from 310 sites in the Whanganui catchment. Of all the fish caught in
1999; 46% were eels, 18% were bully of one type or another; koaro, kokopu, smelt and
Torrentfish were each 1%.%* '

[245] Between 1960 and 1962 Woods investigated the distribution and density of fish in
the upper Whanganui catchment. Above the planned diversion sites he found only small
rainbow trout and longfinned eels. Below the sites he recorded brown and rainbow trout,
long and shortfinned eels and Crans bullies. Upland bullies, smelt and torrentfish were
found at Taumarunui. No koaro were found in the Whanganui River above

Taumarunui.*?

[246] This survey was repeated in 1999 and 2002 by Dr Boubee, together with an
update in July 2003 of the NZ Freshwater Fish Database, and a comparison of these
figures with those of Woods indicates that very little change has occurred. In the 1999
survey the average number of fish caught per 100m? was 7.7 of which 7.0 were native
fish and 0.7 were trout, The density compared well with other NZ rivers 150m or more

above sea level.??*

[247] The similarity of the surveys relating to the distributions of native fish, before and
after the Western Diversion was constructed, led Dr Boubee and the other experts to
conclude, that the diversions have had no significant downstream effect on the

distribution of native fish.**

[248] There was no suggestion by the fishery experts that there has not been a marked
reduction in fish numbers in the main stem of the river. However, they went to some
lengths to explamn that the habitat degradation causing this was not related to the
structures of the TPD, but was instead due to overfishing, lack of juvenile recruitment,
pastoral development, loss of forest, point source contamination and the enormous

quantity of silt being introduced into the body of the river by its larger tributaries.”

[249] With the exception, that we find there has been a detrimental effect on the
fisheries habitat of native fish and the traditional fishing methods by the reduced flow of

the river we accept the evidence of the expert witnesses.

22 poubee, EiC, Table 2 (appended to evidence).
23 Boubee, EiC, paragraph 5.11.

2% Boubee, EiC, paragraph 5.14.

** Boubee, EiC, paragraph 5.26.

2 Boubee, EiC, paragraph 6.3.
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The Eastern Diversion — the Whangaehu Catchment

[250] As mentioned, the Eastern Diversion truncates the headwaters of 22 streams, all
tributaries of the Whangaehu River. The Whangaehu itself is not diverted, because of its
natural acidity,”’ caused by it being partially fed by the acidic Mt Ruapehu crater lake,

[251] A number of the Ngati Rangi iwi gave evidence about their cultural practices. We
have discussed the spiritual dimensions of that evidence. They also gave evidence
relating to the effects of the river on the manner in which they carry out their cultural
practices, and in particular the effect on native fish populations and the quality of the
waler of the Whangaehu River.

Customary evidence — and Dr Shane Wright

[252] Mr Colin Richards told us, that there used to be giant eels in the streams of the
Whangaehu and how their kuia used to talk about them.”® He told us how fishing still
plays an important role in their hospitality and how, still today, his tuakana goes out

fishing for tangi or hui. He referred to...tuna, inanga, ika — all our local delicacies. .. 22

[253] Mr Richards made reference to the sulphur content of the Whangaehu and how
the science of the western world says...there can be no life essence... . However, he
said:

Our tuna would travel up Whangaehu into her streams, and at certain times our
people would catch those tuna, And also in the Tokiahuru.?®

[254] Ms Taute told us, that fishing provided an important source of kai in the region.”*
She said, that in the Karioi region, it never took long to catch enough fish, crayfish or eel
to fill a sack. However, it is much more difficult now to catch enough for a meal as the
fish and eel are less numerous and the crayfish smaller®®. Mr Edmonds told us, that in
Karioi, the streams that run into the Whangaehu were teeming with eels and how the

migrating eels, known as tuna heke, migrated out to sea and back again through the

227

Kennedy, EiC, paragraph 13.1.
258 Richards, EiC, paragraph 2.15.
2% Richards, EiC, paragraph 2.18.
9 Richards, EiC, paragraph 2.19.
2! Taute, EiC, paragraph 2.5.

Z2Taute, EiC, paragraphs 2.5-2.7.
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Whangaehu. He described how they used a particular method to catch the migrating eels

in the Whangaehu. He also stated that there were plenty of crayfish in the creeks?.

[255] Mr Wood referred to the tributaries of the Whangaehu being an important food
basket for their people”™*. He interpolated his written evidence and named the Tokiahuru
and the Waiharakiki Rivers as being affected®’, '

[256] The customary evidence collectively emphasised the decline in native fish since
the commissioning of the Eastern Diversion. We have no reason to doubt the sincerity
and accuracy of that evidence, Unfortunately, the areas where the fish were caught were
not delineated with any scientific exactness — but we can understand the difficulty of non-
expert witnesses in this regard. The witnesses were not cross-examined on this part of
their evidence.

[257] Dr Shane Wright, an ecologist/biogeographer and uri of Ngati Rangi, lent some
support to the customary evidence. It was Dr Wright’s opinion, that the eel 1s highly
tolerant of acidic water and the removal of the ameliorating flow of the Wathianoa and
other tributaries, might well be critical in determining when a “window of opportunity “

may arise, when upstream migration would be open.?*®

[258] Dr Wright also emphasised the cumulative impacts of approximately 27
kilometres of overall dewatered stream length. He considered that cumulative impacts
indicate a significant adverse effect on the intrinsic stream values of the Whangaehu

tributaries™’. These cumulative impacts include:

(1) changing some of the tributaries from a “stream-habitat” to a “wetland
habitat”;**®

(ii) sediment impacts as indicated by the need to use artificial means to move

“gravel buildup”;239

240
d

(i)  the likely biotic impacts of the Whangachu and its tributaries; an

*% Edmonds, EiC, paragraphs 2.2-2.8.

24 Wood, EiC, paragraph 4.10.

2 Transcript, pages 815 and 816.

2% Transcript, pages 937-943.

*7 Wright, EiC, paragraph 3.2.

2% Dr Wright referred to the findings of Kennedy, EiC, paragraph 19.2.
% Wright, BiC, paragraph 3.5,

* Wright, EiC, paragraph 3.4.
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(iv)  the likely effect on invertebrate populations and fish populations.®!

[259] In addition to the effects on fishing, we also heard how the change in the
Whangaehu River has affected its traditional healing capacity. Ms Wood told us of the
very close healing relationship with the Whangaehu and how it is different now ... the

water is no longer as it naturally was.**

[260] As we comprehend the customary evidence of Ngati Rangi, relating to matters
other than spiritual, their main concern is the effect of the diversion on Mahinga Kai and
the healing properties of the Whangaehu. There was a considerable amount of evidence
about the morphology of the Whangaehu and its tributaries — while this is important with
respect to the physical effects on the environment, it is not necessary for us to discuss that
evidence further as it is not relevant to the concerns raised by Ngati Rangi. Their
concerns in this regard were, the reduction in flow, the water quality and their combined
effect on the river ecology, particularly the fish populations.

Genesis evidence

[261] Again, as for the Western Diversion, Genesis called a number of expert witnesses
to address the factors identified by Ngati Rangi in their customary evidence. Their
evidence was also peer reviewed by Dr Cowie.

[262] We discuss below the various factors in the same order as we discussed. Mr
Kennedy used a three group classification®® for the 22 streams affected by the Eastern

Diversion as follows:

(1) Group 1: The Wahianoa River (Stream 18) which arises at an altitude of
more than 2,000 metres and is partly glacier fed.

(i)  Group 2: Streams 5, 10 and 21 which originate from an altitude of
approximately 1,800 — 2,000 metres but are not glacier fed (they are spring
and runoff fed).

(iii)  Group 3: Streams 1-4, 6-9, 11-17, 19 and 22 which arise at or below

1,000 metres and are predominantly spring-fed.

! Wright, EiC, paragraphs 3.2-3.8.
¥Wood, EiC, paragraph 2.4,
3 As classified by Hawes and Boubee (1993); Kennedy, EiC, paragraph 13.4.
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(i) Water quality — the Whangaehu tributaries

[263] According to Mr Kennedy, the limiting factor in water quality is a decrease in pH
below 5.0%*. Although not a specific deterrent, ANZECC Guidelines (2000) state that
soil and animal health will not generally be effected by water with a pH in the range of 4
— 9. Similarly, it is recommended that water for recreational use should not be below 5 or
above 9. The effect of the crater lake discharge provides a degree of uncertainty to the
water quality of the Whangaehu river, but this was present prior to the commissioning of

the aqueduct.**

[264] The evidence of Mr Kennedy on water quality was taken from a number of
surveys, particularly a 1998 survey done by Kingett-Mitchell. In this study, sampling
sites were located to enable a comprehensive description of habitat conditions,
macroinvertebrate communities, and the fishery in representative streams. Eight of the
twenty-two tributaries, from which water is abstracted, were selected for the survey to
assess the effects of water interception by the Wahianoa Aqueduct. The findings are as

follows:

(a) pH

e The pH showed a wide variation ranging from 2.9 in the Wahianoa, and 8.0 in
one of the Group 3 streams. The Wahianoa being the only stream outside the
pH range of 6.5 — 9 being the range recommended for protection of aquatic

46

ecosystems2 There were no significant differences i the upstream or

downstream values for any individual stream.

(b) Temperature

¢ Allowing for temperature increases with decreased flow, and different

catchment characteristics, there was no significant difference in water

temperature for sites above or below the intakes.**’

2 Kennedy, EiC, paragraph 15.37.

¥ Kennedy, EiC, paragraphs 15.39-15.42.
6 K ennedy, EiC, paragraph 15.4,

#7 Kennedy, EiC, paragraph 15.6.
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To2s0

(c) Dissolved Oxvgen

¢ Only minor variations were noted, differences considered insignificant to
healthy invertebrate and fish life. No significant differences were detected
above or below the intakes.**®

(d) Conductivity

e Conductivity is a measure of the concentration of the ionic constituents
present in water. According to Mr Kennedy, the slight differences in
conductivity here were due to the fact that the downstream sites were
influenced by waters from other converging streams, or ground water seeps of

different quality.**’

(e) Nutrients

» Nitrates and dissolved reactive Phosphorus concentrations were at or below
the median values for NZ rivers™ . Slight differences observed in the
concentration of nutrients in individual streams were, in Mr Kennedy’s
opinion, related to differences in immediate catchment type affecting surface
runoff of nutrients, the presence of stock, sources of water and the uptake of i

nutrients by plants in the streams.

[265] With respect to the waters of the tributaries of the Eastern Diversion, Mr Kennedy
said that the only comparable historic data (no date for the survey) is for 4 streams to the
west of the aqueduct. A comparison with the analysis of those streams and the analyses
of the streams affected by the aqueduct showed no significant difference for the
parameters measured. Only very small differences were observed, and those relate to
flow, catchment differences, the presence of stock and the source of the water, either

spring or surface run off.**!

[266] We accept the uncontroverted scientific evidence adduced by Mr Kennedy, and
conclude that there is no significant difference in water quality of the Whangaehu
tributaries, arising out of the diverted waters of the aqueduct.

% Kennedy, EiC, paragraph 15.7,

% Kennedy, EiC, patagraphs 15.8 and 15.9.
Kennedy, EiC, paragraph 15.10.

3! Kennedy, EiC, paragraph 15.44.
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(i)  Water quality — Whangaehu River

[267] We were told by Dr Cowie®?, that the diversion of an average of 3.4 cumecs from
the upper Whangaehu catchment to the Waihinoa Aqueduct, reduces flows in the
Whangaehu River by about 36% at Tangiwai at State Highway 4, and by 20%, from a
mean of 16.5 cumecs to 13.2 cumecs at the Karioi Recording Station, about 15 kilometres
downstream of State Highway 4.

[268] Dr Cowie referred to a report by Smith and Fowles (1987), which predicted that
the diversion of high quality headwater streams would result in the average pH of the
Whangaehu River being lowered by about 0.4 pH units; that is, the river would on
average be slightly more acidic. This was confirmed by a further report done by Phillips
(1995), where the recorded pH had declined by 0.43 pH units as a result of the Wahianoa

diversion.

[269] Dr Cowie told us, that the Council holds 725 records of water quality samples
collected from the Whangaehu River. All but about 20 of these include measurements of
pH.  Pre-diversion, the lowest pH recorded by the former Rangitikei-Wanganui
Catchment Board, at Tangiwai, was 1.7. Post-diversion, the pH of the river has been
recorded as being as low as 1.8 at Tangiwai and 1.9 at the Whangaehu Valley Road
bridge, which is about another 30 kilometres downstream. He opined, that the pH was
probably much lower than this during the lahar events in 1995 and 1996. He also
emphasised, that during times when the river is highly acidic, it also has very high

conductivity, and this buffers any significant changes in pH.

(270} Dr Cowie concluded, that this occasionally high natural acidity is undoubtedly the
major factor causing the river to be so devoid of life. In the context of such a low pH
range occurring naturally, he considered any decrease in the average pH as a result of the

diversion to be quite insignificant. We accept the evidence of Dr Cowie.

B Cowie, EiC, paragraphs 54-57.
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(iti)  Effect on ecology — invertebrates and fish — the Whangaehu tributaries

[271] Streams of the aqueduct drain predominantly barren alpine soils, covered in snow
for part of the year. The aqueduct itself is located within the exotic Karioi forest*>. The
mean annual flow from the aqueduct is 3.4 cumecs, and it can carry a maximum of 9

cumecs in flood conditions. >

[272] Mr Kennedy said, that the surface flow patterns do not necessarily reflect the size
of the individual streams or their catchment. Ground water recharge and discharge has a
strong influence on the flow pattern of streams as they get close to the aqueduct.””
Approximately 43% of the stream catchments are within the Karioi forest and the
absorbtive forest carpet could account for a 25% reduction in water flow from the forest

catchment, representing an 11% reduction over the entire catchment.

[273] The intake structures of all Group 2 and 3 streams are designed to divert 1.5 times
their mean annual flow, into the aqueduct. The Wahianoa has twice its mean annual flow
diverted.*®. There are no residual flow requirements at any of the intakes, any excess
flow continues down the natural watercourse. Three Group 3 streams are now
permanently dry (1, 7, 20) above and immediately below the intakes.”>” There is a small

amount of ground spring water to be found in their natural beds 0.5km below the intakes.

Habitat

[274] Mr Kennedy told us, that the habitat characteristics are related to the altitude at
which the stream originates. The Wahianoa River is the largest of the waterways from
which the aqueduct extracts water. The habitat of the river is influenced by large floods
and the materials transported by the river. The riverbed substrate is dominated by

% Habitat conditions below the aqueduct remain

259

boulder and large cobble sized material.

similar to those above because of the high water volumes continuing downstream.

3 Kennedy, EiC, paragraph 12.1.

* Kennedy, EiC, paragraph 13.5.

% Kennedy, EiC, paragraph 13.3.

0 Kennedy, EiC, paragraph 13.5.

7 Kennedy, EiC, paragraph 13.10.

% Kennedy, EiC, paragraph 14.1 and 14.2.
%% Kennedy, EiC, paragraph 14.10.
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[275] The upstream habitat of the Group 2 and 3 streams is, for the most part, very
similar, with a preponderance of large and small cobbles and gravel, The Group 2 and
several of the Group 3 streams have a preponderance of sand, such that the habitat
becomes somewhat transitory as the substrate is easily mobilised with even moderate

mncreases of flow.

[276] The Group 3 streams are generally small and spring fed. They drain catchments
of tussocky grassland and plantation forest. Their instream habitat conditions are
strongly influenced by riparian vegetation. Where forestry practices have removed
riparian vegetation there has also been an alteration in the inputs of organic matter and
light **°

[277] In his “Overall Conclusions” on habitat and hydrology, Mr Kennedy summarised
by saying:

The extent of habitat loss as a result of dewatering downstream of the Wahianoa
Aqueduct, is reduced as a result of the high number of spring fed tributaries
entering the streams downstream of the intakes. This is more pronounced in
streams fowards the eastern end of the aqueduct.

The habitat conditions present upstream and downstream of the Agueduct
strongly reflect the land use within the catchment and riparian zone quality.
Examination of the environments adjacent to the intakes shows that some local
changes to wetland type habitat may have occurred immediately above and
below the intakes, as a result of the Eresence of the intakes. This is in my
opinion not considered to be significant,”®’

Macro - Invertebrates

(a) Wahianoa River

[278] Mr Kennedy discussed a number of empirically based reports carried out in each
of the streams by Kingett Mitchell in 1999 and concluded:

¢ No macro-invertebrates were found in the Wahianoa River, at sites either
above or below the aqueduct. Previous studies in the 1960s and 1970s did

identify macro-invertebrates in this river and in numbers similar to nearby

%0 g ennedy, EiC, paragraphs 14.7 and 14.8.
¥ Kennedy, EiC, paragraphs 19.1 and 19.2.
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eruptions on Mt Ruapehu, the Wahianoa River was reported to be “lifeless”,

and this is the situation that appears to have pe:rsisted.262

(b) Group 2 Streams

e Overall, the examination of the macro-invertebrate samples collected (the
quantity and variety of macro-invertebrates), above and below the aqueduct
showed that there were no taxa absent downstream of the aqueduct that wouid
indicate that the aqueduct was affecting the composition of the invertebrate

communities present.”®

{c) Group 3 Streams

» In those sections of streams below the aqueduct where there is sufficient flow
to support macro-invertebrates, they are generally of similar or better quality
to those located above the intakes. The downstream flow in some streams
appears to be effected much more than in others. The amount of water
necessary to re-establish macro-invertebrates is really quite small and, with
one or two notable exceptions, there are only relatively short sections of

stream that are not capable of supporting a macro-invertebrate community.**

[279] According to Mr Kennedy, there is no evidence from any of the surveys done, that
the aqueduct is responsible for any deleterious effects on any macro-invertebrate life
forms, provided that a small flow remains in the stream bed below the intakes. With one
or two exceptions this remains the case. The analyses of the communities shows
evidence that the macro-invertebrates in the downstream sites are in a healthier state than
in the upstream sites. A range of factors, other than the TPD, have an important effect on
the communities present. Of specific importance in the area concerned are forests and

forest related activities.

Fish in the Wahianoa aqueduct streams and rivers

[280] Mr Kennedy told us, that a total of two species of fish were found at sites in the
streams intercepted by the Wahianoa Aqueduct. These were rainbow trout and brown

trout, no native fish were found at any site. Rainbow trout were the most commonly

262 Kennedy, EiC, paragraphs 17.2 and 17.3.
%63 Kennedy, BiC, paragraph 17.7.
4 Kennedy, BiC, paragraph 17..11 and 17.12.
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found, both above and below the intakes, brown trout were only found at one downstream

265 so there is no potential for them to enter the aqueduct from upstream.

site
[281] The comparison of the current data with historical data indicates that the trout
densities are dependent on the timing of spawning, and whether there is sufficient flow in
the streams to support them.**®

[282] Mr Kennedy told us, that the Wahianoa Aqueduct reduces downstream flows and,
therefore, has an influence on the amount of habitat available to fish, A number of
streams were found to be dry in surveys conducted prior to the construction of the
aqueduct, which would indicate that these streams may have had little potential of
providing fish habitat at all.*®’ |

(283] He told us, that the aqueduct would also provide a barrier to the upstream
migration of fish in any of the streams that would be capable of supporting their passage.
However, several of the larger streams, by virtue of their origin, have extreme water
chemistry and are uninhabitable. The upper Whangaehu River, for example, into which
the streams intercepted by the Wahianoa Aqueduct drain, has poor water quality, and at
certain times of the year would prevent fish migrating further upstream. Other physical

barriers, unrelated to the aqueduct such as perched culverts, could also be preventing fish

migration.?®®

[284] In summarising his evidence in regard to invertebrates and fish Mr Kennedy

said®®’:
Overall, it is acknowledged that the Aqueduct intercepts a large amount of water
from the streams, reducing the amount of available downstream habitat.
However, in light of the fact that the siream flows are highly variable and the
range of fish species present prior to construction was limited; and the potential
effects of other activities, such as forestry, on habitat quality, it is my opinion that
the interception of water has had a very limited effect on the fish populations of
the Aqueduct streams.

[285] He went on to say:

There appears to be no differences in the macroinvertebrate communities indices
and the water quality betwgen sites above and below the intakes. In addition,

2% K ennedy, EiC, paragraph 18.20,
268 K ennedy, BiC, paragraph 18.21.
7 Kennedy, EiC, paragraph 18.17.
268 K ennedy, EiC, paragraph 18.18.
% Kennedy, EiC, paragraph 18.22.
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there appears to have been litlle change in the distribution of fish and the
numbers of fish species present pre and post Aqueduct construction. Based on
these observations it appears that the efifects of the interception of water from
streams by the aqueduct is limited.

The only time when it is anticipated that the quality of water downstream of the
intakes could change would be the “first flush” when water spills over the intake
following periods of heavy rain, when materials such as sediment and organic
matter in the channel would be entrained and transported downstream.?’”
tnformation from all the streams (except the Wahianoa River) indicates that the
water quality is such that it would not preclude its use for most common uses,
such as potable water, stock water and recreation.

[286] On the basis of these assessments, Mr Kennedy considers that little, if any,
mitigation is required. However, we note, that in his Kingett Mitchell (1999) report on
the “Environmental Effects of the Wahianoa Aqueduct” he said:*"’

Should mitigation be required, mitigation measures could include increasing the

take of one of the larger rivers, such as the Wahianoa River, allowing either a

reduction in take at some of the smaller streams to allow water to be spilled at

less than 1.5 x mean annual flow, or the closure of a number of smaller intakes.

A specific evaluation of environmental benefits would be required to identify what
increases in flow would be required or intakes closed.

Dr Wright’s criticism of Mr Kennedy’s evidence

[287] Much of Dr Wright’s evidence was, very largely, a critique of the evidence given
by Mr Kennedy. He said in cross-examination that he had also read the evidence of
Mr Bowler, but these were the only 2 statements of evidence he can remember being sent
to him to review’”. Although he admitted to not having read Dr Cowie’s larger report in
full, he believed it to be an independent report...not couched in any way to obfuscate or
to conceal information and, therefore, having an independence and a strength on that
basis’”. He went on to say that he referred more correctly to the appendices of

Dr Cowie, which were a part of his evidence.

[288] Dr Wright posed a series of questions or ‘invitations’ to Genesis, but made no
assessment himself on water quality, fisheries, invertebrate communities or biota. He
was critical of the work carried out by Kingett Mitchell, in particular asserting that there
had been no assessment of hydrological or biotic impacts, or the effects of the removal of

sediment. This assertion was made in his written statement where he said:

Y Kennedy, EiC, paragraph 15.15.

71 Kingett Mitchell Report 1999, page 42.
2 Transcript page 915.

B Transcript, page 921.
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The cumulative impacts which cause considerable changes in habitat, and
significant adverse sediment irnfacts do, in my opinion, demonstrate significant
adverse environmental impacts.“”

[289] Dr Cowie said that these assertions were demonstrably incorrect’””. The work
undertaken on behalf of Genesis, on the effects of the Wahianoa diversions, he believed
was very comprehensive. The work to which Dr Cowie referred has been discussed in
this decision.

[290] Dr Wright raised concerns about the dilution of the Whangaehu River, stating that
the river would be less acidic in the absence of diversion. He cast doubts on the
contentton of Mr Kennedy and Mr Philips, that the main impacts on the river are the
natural Whangaehu catchment processes. This he thought was highly misleading. It is,
he said:

... the impact of the TPD on the intrinsic values of the Whangaehu natural
catchment processes that is important to assess and consider.?™

He also said:

In this respect it {(Whangaehu River) is quite unigque, and has a unique and
distinctive adaptive ecosystem. %7’

[291] Regrettably, he took these statements no further and left us with no real
understanding of what this really meant. His comments were not clarified during cross-
examination. Dr Wright’s frequent assertion that the Wahianoa River was a “traditional
foodbasket” of the Ngati Rangi, suggested that without the TPD it would have remained

80.

[292] A rebuttal brief by Mr Kennedy related largely to the evidence given by Dr
Wright. Much of it was a repetition of his primary brief of evidence, which we do not
think needs to be repeated. He agreed with Dr Wright that the interception of water by
the aqueduct results in a decrease in the habitat available to macroinvertebrates. Where
water 1s present and habitat is available the invertebrate populations are similar both

278

downstream and upstream of the aqueduct Dr Wright, however, did not see this as

27 Wright, EiC, paragraph 3.13.

1 Cowie, rebuttal, paragraphs 19-21.
8 Wright, EiC, paragraph 3.9.

¥ Wright, EiC, paragraph 3.9.

% Kennedy, rebuttal, paragraph 2.15.
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being an acceptable conclusion, he believes the population should be greater.
Mr Kennedy, in answer, pointed out that despite the food availability, in the waterways
intercepted, the extent of the resident native and introduced fish population remains very

2
d*”.

limite It is, therefore, difficult for us to understand what influence a greater

population might have on the quantity and variety of fish life.

[293] The effects of land use changes and forestry were re-emphasised by Mr Kennedy
as prime factors in the amount and quality of water reaching a stream. Dr Wright was not
prepared to accept that these activities were able to abstract “a large amount of water”,
which he then went on to relate to the de-watering of a number of the aqueduct streams.
This was refuted by Mr Kennedy in his analysis of the 11% of total catchment flow that

was intercepted by the Karioi forest alone.*®

[294] Mr Kennedy stressed, that the only fish recorded in the tributaries diverted to the
Wahianoa Aqueduct are stunted brown and rainbow trout, which are still present as a
self-sustaining population. They were first recorded in surveys done prior to the
aqueduct being built. No native fish have ever been recorded in these tributaries. Indeed,
Woods (1964), in his assessment of the fisheries aspects of the potential TPD commented
that no fish life is known to occur in the Desert Road streams of the upper Whangaehu
River. The latest survey, done in 1999, found much the same fish distribution and
density, with a few koura also found in a small number of tributaries, both upstream and

downstream of the aqueduct.

Dr Cowie — an overview of the Eastern Diversion

[295] Dr Cowie adopted the evidence of Mr Kennedy regarding the fish and
invertebrate life in the tributaries of the Eastern Diversion. In addition he told us that the
27 kilometres of stream that may be dry at times, and is due to the effects of the TPD, 1s
none the less of little significance when compared to the more than 1000km of stream bed

21 None of the diverted streams have any

within the length of the streams tributaries
significant ecological value. All are potentially effected by being located in a production
forest, some would dry up naturally on occasions, and the largest, the Wahianoa River, 1s

effected on occasions by water contaminated by the crater lake.

7 K ennedy, rebuttal, paragraph 2.15.
B0 Kennedy, rebuttal, paragraph 2.39,
3! Transcript, page 1335.
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[296] In cross-examination” - Dr Cowie emphasised the relative insignificance of the

aqueduct streams by saying:

...if | was to score streams on a scale of 1 to 10 in terms of ecological
significance, those tributaries would be likely to score 1. They are that
insignificant. They don’t hold populations of native fish. They are very small.
The Wahianoa itself is acidic at times. It is the largest of those streams. The fish
that are present are small and stunted trout, which shows that it is not good
quality habitat in that way. Other streams within the TPD | would score much,
much more highly on a scale of ecological value than | would those Wahianoa
streams...... the Tongariro River | would score 9 or 10, not just for ecology but for
recreational opportunities. These streams are insignificant.?

[297] In re-examination by Mr Milne the following exchange summarised Dr Cowie’s

evidence.

Q) ' the Wahianoa diversion were to be ceased and the water diverted into
the Wahianoa River, would that have any beneficial effects for fish or fish habitats
in the Wahianoa or the Whangaehu Rivers?

(A) Yau may create a little more habitat for rainbow trout in the Wahianoa
River. That would be about all. Go down to the Whangaehu River, the addition
of that extra water, some of it at low pH, to a river that already has a low pH at
times, along with high conductivity, will have negligible effect on the pH of the
Whangaehu River. It will obviously add a little bit of flow, but in terms of effects
on water quality, fish and fish habitat, or invertebrates, | would say it would have
no effect.

(@)  What would be the effects on indigenous fish species in the Wahianoa or
the Whangaehu?

(A) None. There are no indigenous fish in the Waihanoa River. There are
nene recorded it the Whangaehu above a paint about 15km above the
Mangawhero confluence.

(Q) If one were to repeat that series of questions to you in respect of each of
the other 21 diverted tributaries of the Wahianoa, would your answers be in any
way different.

(A) For the tributaries that go directly to the Whangaehu River my answers
would certainly be no different whalsoever. For the 2 or 3 that go to the
Tokiahuru Stream, there would be a very slight benefit for flows in that
stream...... with very, very little benefit whatsoever,

(Q) If all 22 diversions were to cease and all water returned to their natural
flows, would there be some cumulative additional benefit.

{A) There would ocbviously be an increase in the Whangaehu River of about
3.3 cumecs. That would have very little effect on the pH of the river. Adding that
extra \g?ter will have almost negligible benefit for the biota of the Whangashu
River,

2 Transcript, page 1347.
# ranscript, page 1347.
% Transcript, pages 1314-1316.
% Transcript, pages 1314-1316.
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[298] In rebuttal, Dr Cowie gave evidence to address Dr Wright’s theory about the
diverted waters possibly closing “a window of opportunity” for upstream migration of
species such as eels and koaro (a species of eel). He told us, that both migrate into river
estuaries in spring, when the Whangaehu River is likely to be just below or about neutral.
It 1s highly probable that the fish avoid the acidic mainstem of the river by migrating into
the Mangawhero River and its tributaries. He emphasised, that the Whangaehu River
upstream of about the Mangawhero confluence is biologically dead. Insect life, relied on
by fish for food, is almost entirely absent. Where there is no food there is no fish.2*

[299] The evidence of the Ngati Rangi witnesses with regard to the depletion of fish in
the Whangaehu and its tributaries was put to Dr Cowie. It is worth quoting this part of
Mr Milne’s re-examination.

(Q) The Members of the Court have referred to the evidence given by certain
of the kaumatua witnesses about fisheries that were previously

enjoyed........ does that evidence describe the situation that exists in the
Wahianoa and Whangaehu, and their tributaries, today?.
{A) No,....nor does it describe the situation that was present in, say, the 10

or 20 years before the TPD was constructed. What we don't know is the situation
before recorded history, perhaps going back io the middle of the last century.
Prior to that, it may well have been that the Whangaehu was not a consistently
acidic river....... {and) that fish such as eels and kacro...did enter some of the
tributaries. Prior to the TPD....we know that there were no native fish recorded,
even eels, which might live 70, 80 years. We know that since the construction of
the TPD there has been no change to that. ..... | think the hefore and after
analysis...is very conclusive,{and) the effects of the TPD on those fisheries that
may have been there once upon a time is negligible **

[300] Dr Cowie reiterated the information of a world-wide decrease in the eel

population, and in answer to a question

If the resource consents authorising the diversion {of the aqueduct) were refused,
would the indigenous fishery described by the kaumatua witness, re-estabiish?.

He replied:

Not in the current situation where the Whangaehu River is hegavily contaminated
by low pH water for substantial periods in most summers, and receives episodic
lahar events, %

%5 Cowie, rebuttal, paragraphs 25 and 26.
7 Transcript, pages 1317 and 1318.
88 Transcript, page 1318,
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[301] Mr Ferguson further promoted the witnesses’ evidence by referring to their
experience in more recent times, certainly in the last 50 years. To which Dr Cowie

answered,”’

In terms of the last 50 years | think it is fair to say it (the evidence) doesn't gel
very well. ...l am not so familiar with the period from the mid 1950s through to
the beginning of the 1980s.... but it appears that there weren't any major lahars
during that time. However, | come back to the point that if eels had successfully
got into the rivers in, say, the last 50 years, you would still expect to find some
there, because of the very long lived nature of long fin eels, in particular. They
are not there, that suggests that there have been no, or at most, very, very few
successful migrations of any individuals in that last 50 year period.””

[302] In answer to questions put to him by the Court, Dr Cowie said that Karioi is,
perhaps, a generic name for the area and might well include the Mangawhero River
tributaries, where native fish are still found. He also pointed out that, over the decades,
there is every possibility that streams, that were present during the youth of the witnesses,
had either dried up or had been naturally diverted and might now be a considerable

distance from their remembered site.

Summary of ecological effects of the Eastern Diversion

[303] The customary evidence of the Ngati Rangi witnesses, regarding fish population
within the rivers and tributaries of the Eastern Diversion, referred to the former
abundance of fish in the streams of which they spoke. Regreitably the exact, or near
exact, location of these fishing grounds was never specified and it is not possible for us to
relate this evidence to that of the scientists whose evidence related much more closely to
the TPD intakes themselves.

[304] Dr Wright expressed his disappointment that surveys of the lower reaches of the
Whangachu River were not carried out. He believed that such a survey might well have
more accurately indicated any reduction in fish population, and possibly the reasons for

it**"

¥ Transcript, page 1329.
0 Transcript, page 1329.
#! Transcript, pages 925-926.
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{305] Mr Kennedy in his 1998 survey recorded fish life above and up to 500m below
the Wahianoa aqueduct. Woods in 1964 is presumed to have surveyed approximately the
same area. There is certainly no evidence from Woods’ tables to suggest he surveyed the

lower reaches of the river,

[306] Since the findings of both surveys vary little, we do not believe any evidence from
a survey downstream in the Whangaehu River would provide information that cannot be
adduced from that of Mr Kennedy and Woods.

[307] Within the Whangaehu catchment, fish and invertebrates are, and historically
have been, either absent or present in very low numbers well downstream.

[308] Further, there has been little or no variation of the type and density of native fish,
below the intake area, in the 34 years between the surveyé. In consequence, we are
unable to conceive of circumstances that might result in a much altered fish population
further downstreamn with the exception of volcanic or lahar activity, which would only

cause a greater depression of the river’s biomass.

[309] We have carefully listened to, and revised the customary evidence given to us by
Ngati Rangi witnesses. We appreciate that the passage of time has altered the nature and
content of their traditional waterways. We are unable to find in this evidence anything
that specifically refers to the fish life of the tributaries of the Whangachu River, much
less the 22 tributaries that are intercepted by the aqueduct. There is general reference
only to the Karioi region where, evidence suggests, there remains plentiful fish life in this
part of the catchment.

{310] Because in the Whangaehu catchment fish and invertebrates are, and historically

have been, either absent or present in very low numbers well downstream, the effects of

the TPD diversions of headwater tributaries must be very minor at most.
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The Moawhango River

(a) Effects on_the water quality in the Moawhango River

[311] The construction of the Moawhango Dam in 1978 resulted in the truncation of the
headwater catchment of the Moawhango River. Once the dam was built, the main
tributary feeding the headwaters of the river was the Aorangi Stream. Dr Cowie told us,
that this stream had a mean flow of 1.9 cumecs versus the average diversion from the
headwater catchment of 9.6 cumecs, which equates to a 73% reduction in flow. He also
told us that the Aorangi Stream rises and flows through land used for extensive
agriculture, and as a result its water quality is slightly degraded *”?

{312] Dr Cowie examined all the data held by the Council on water quality in the
Moawhango River. Unfortunately, he said that information is of little value in

93
23 He also referred to a

ascertaining the effects of the TPD on water quality in the river
report by Tonkin and Taylor (1999) which reports the results of an investigation into the
effects of flow regulation on the Moawhango catchment. That report found that water
quality was generally high, but that there was a small decline in water quality, reflected
for instance in elevated levels of nutrients, downstream of the Aorangi Stream
confluence, which Tonkin and Taylor considered reflected agricultural land use in that

catchment,?**

[313] Overall, Dr Cowie considered, that the inforrﬁat.ion indicated that there is a minor
adverse effect on water quality in the Moawhango River as a result of the diversion of its
headwaters north to the Tongariro catchment. This minor effect he considered, will be
mitigated to some extent by the new requirement on Genesis to provide for a minimum
flow of at least 0.6 cumecs at all times. It was his view, that the construction of the
Moawhango Dam has also led to some adverse effects on habitat quality in the river,
particularly in its middle reaches around the Moawhango village. We accept Dr Cowie’s

conclusions.?*

2 Cowie, EiC, paragraphs 71 and 72.
293 Cowie, EiC, paragraph 73
4 Cowie, EiC, paragraph 76.
Cowie, EiC, paragraphs 77 and 78.

295

Ngati Rangi Trust & Ors (decision).doc (sp} 87




{b)  Effects on invertebrate communities

[314] Dr Cowie told us that work carried out for Genesis by Dr John Stark, an expert in
freshwater community ecology, showed that arguably there was some small effect on
stream invertebrate communities below the Moawhango Dam. This was one of the
factors that led to Genesis suggesting that a minimum flow of at least 0.6 cumecs be

provided below the dam at all times.*”®

[315] Dr Cowie concluded that the imposition of a minimum flow has led to any such

effects now being less than minor®’. Again we accept Dr Cowie’s conclusions.

(c) Effects on fish populations

[316] Dr Cowie told us that the Moawhango River has major natural barriers to
upstream fish migration. There are two significant waterfalls in the lower reaches of the
river, one of which is 15 metres high, and a series of waterfalls downstream of the dam.
It was his opinion that these latter waterfalls apparently prevented eels migrating into the
headwaters of the river prior to the construction of the dam.*”®

[317] According to Dr Cowie, who had studied a number of reports relating to the fish
populations of the Moawhango River, the only fish present in the river above the dam
prior to its construction were rainbow trout and brook trout. These populations are, he
said, self sustaining and are still present today. Seven species were recorded below the
dam, prior to its construction, five of which are still present. In his view the diversity and
abundance are above average in comparison with similar New Zealand rivers®”®. Again

we accept Dr Cowie’s conclusions.

Summary of findings of effects on Maori

[318] The most damaging effect of both diversions on Maori has been on the wairua or
spinituality of the people. Several of the witnesses talked about the people “grieving” for
the rivers™. One needs to understand the culture of the Whanganui River iwi to realise

266
297
208

Cowie, EiC, paragraphs 80 and 81.
Cowie, EiC, paragraph 82.
Cowie, EiC, paragraph 83.
% Cowie, EiC, paragraphs 85-87.
3% Ranginui, EiC, paragraph 48; Takarangi, EiC, paragraph 23; and Potaka, EiC, paragraph 22.§
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how deeply ingrained the saying ko au te awa, ko te awa, ko au is to those who have
connections to the river. The iwi see the river as a part of themselves, and themselves as
part of the river. Their spirituality is their “connectedness” to the river. To take away
part of the river (like the water or river shingle) is to take away part of the iwi. To
desecrate the water is to desecrate the iwi. To poliute the water is to pollute the people.
The evidence of Mr Mareikura where he refers to comments by an elder Mr Taitoko
shedding his tears bears repeating here:

...mysrmriver has been severed, the head has been cut — what is there left for
me?

[319] Because the rivers have provided their needs for centuries, both Ngati Rangi and
the Whanganui iwi see their rivers as their tipuna and heritage. To take away part of
their rivers 1s to take away part of their tlipuna and part of their heritage. To desecrate
their rivers is to desecrate their ancestors. To pollute the water is to pollute their
ancestors. For example Ms Metekingi said:

The awa is a beautiful thing. You need the people. 1t lives with the people. The

spirit of the awa has to be the people. [t is not a separate thing. It's part of who

you g;e — like & soul partner; sharing everything with you and it gives it back to
you.

Our awa is not separate, it's all part of us. We can’t be separated. You don’t just
send your eyes to the concert.*®

[320] Many witnesses expressed their “connectedness™ to the rivers and their ancestral
relationship. We again repeat what Ms Ranginui said:
The river for me is like my mother and my father; as my grandfather and

grandmother; it's my tOpuna. Irrespective of the condition of the river, the little
water that remains is still my tGpuna. But its wairua (spirit) is dying.***

[321] We find that the TPD has had, and still does have, a significant effect on the
Maori people — both the Whanganui iwi and Ngati Rangi. Clearly the loss of the
headwaters of their rivers by foreign management has been like a scythe that has partly
decimated the very central essence of their cultural being. This has been exacerbated by

30 Meareikura, EiC, paragraph 2.13.
% Metekingi, EiC, paragraph 9.
% Metekingi, EiC, paragraph 11
% Ranginui, EiC, paragraph 45.
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the peremptory and arbitrary manner by which the Tongariro scheme was implemented
following the Orders in Council in 1958.

[322] As to the effects on the physical form of their rivers with its consequent effects on
traditional practices, the customary evidence emphasised such things as, the decline in
native fish numbers, the adverse effect on fishing practices and the loss of spiritual pools
as a consequence of the water diversions. The expert witnesses called by Genesis were
all strongly of the view that the TPD has had little physical effect, if any, on the rivers.

[323] With the exception of the effects occasioned by a reduction in flow and water
level, we are satisfied from the extensive scientific evidence we heard that there is no
evidential connection between the operation of the TPD and the decline in native fish life.
Also, many of the physical effects on the rivers are caused by factors other than the TPD.
In the overall context such physical effects are minor. The effects of the TPD are more
greatly felt on Maori spiritual values.

[324] With regard to the effect on Maori spiritual values, and to a much lesser extent the
effects caused by the reduced flow and levels of the waterways, we had some
considerable difficulty in assessing those effects, raised by the Maori customary
evidence, against the scientific evidence adduced by Genesis. We have no reason to
doubt the veracity of the Maori witnesses. Equally, we do not doubt the sincerity and

scientific accuracy of the Genesis witnesses.

[325] There appeared at times to be a conflict between the customary evidence and the
scientific evidence. This apparent conflict intensified as the hearing progressed. The
Maori witnesses who appeared before us, all impressed us with their close association
and empathy with their rivers — an association and empathy which stems from many
generations of living close to and with the rivers, and augmented by their ancestral
interconnectedness with the rivers. The scientific witnesses had considerable knowledge
about the rivers that came from empirical studies and data augmented by the application
of recognised and tried methodologies and computerised modelling.

[326] Unfortunately, the two worlds did not link together — they did not intersect.
While the scientific evidence addressed Maori concerns, it did so from a distance. For

example, the evidence of Mr Potaka relating to the effect of reduced water levels on
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decline of fish species. There has not been a direct meeting of the minds between the
expert witnesses and the Maori witnesses, to establish with particularity, the locations and
concemns that are of particular significance to iwi. It is only when that is done that both
parties can explore the variety of options, that will assist in addressing values that require
protection under Tikanga Maori.

[327] As an example we refer to the following exchange between a member of the
Court and Dr Boubee:

Q. In preparing your evidence, and indeed when you prepare a scientific
report, you obviously carry out your own survey, but before doing that do
you normally refer to earlier reports to find out the historical context of
where you are going?

A, Very much so. You look at — you try to took at all the information that has
been published, or you know, in some cases, not published. We
certainly looked at the fisheries database, and we looked at potential
effects. And then decide where to go from there.

Q. And do you limit that just {o scientific reports?
A No.
Q. Would you, for example, carry out inquiries or make inquiries, or find out

from local fishermen whether they be...whether they be commercial
fishermen or recreational fishermen?

A ... - if we are doing any fishing in any areas our permits require us to
work in with the local authorities, for example the Department of
Conservation, the Ministry of Fisheries.

Q. . Yes, | understand that, but what | am asking is do you find out as much
information as you can from the people who fish the streams?

A We usually do, yes. Very much so.

Q. Well, Mr Ferguson asked you a question if you had made any inquiries
with the local Magri people, and you haven't?

A, No | haven't, because — remembering that, you know, ! was not
commissioned to do the study as such in this area.

Q. Would it have assisted you in your study if you had?

A if | was commissioned to go and do a survey on the Whangaehu River aeég

such, yes | would definitely try to contact as many sources as possible.

With regard to the Whanganui River he was asked:

% Transcript, pages 1245-1246.
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Q. That you made ne¢ inquiries of the Maori people as to their fishing
practices and the history. ..

A, | have a long history of actually contacting some of the Whanganui
people on that river. $o, no, | have not contacted them directly as to
where they were fishing but the evidence is quite svident that there were
eels and there were species that could have heen fished there, yes.
There was plenty of information on that side about that,*®

[328] We also refer to rebuttal evidence of Mr Kennedy where he said:

Dr Wright notes in paragraph 3.10 that | ignored tangata whenua in-stream
values and uses. | consider it would have been inappropriate for me to presume
what those values were as my avidence is technical in nature *”’(emphasis
ours)

And:

Although not qualified to address the healing powers of the water from a tangata
whenua perspective, | am aware of various examples throughout the world where
mineralised waters are used by humans. Set out below are the factors that affect
water quality of the Whangaehu River in a technical sense.”*(emphasis ours)

{329] In our view, if the scientific witnesses had met with and discussed with the
tangata whenua witnesses the Maori concerns, they would have had a better appreciation
of the particulars as to time, place, species of fish and spiritual practices that they say
have been affected. They could have then addressed those issues with that understanding
and then apply their expert scientific knowledge. It is only by a meeting of the minds
between iwi and those legally responsible for the river’s management, that decision-
makers can identify adverse effects on such cultural issues as Mahinga Kai and mauri,
and then put into effect appropriate strategies to remedy any adverse effects so identified.
Unfortunately, and notwithstanding who was to blame, this was not done.

[330] It is this very practice that is recommended in “Flow Guidelines for Instream
Values” Volume A, published by the Ministry for the Environment,’® a recommendation

that we endorse

306 Transcript, page 1249.

* K ennedy, rebuttal, paragraph 2.42.
*% Kennedy, rebuttal, paragraph 2.46.
* paragraph 13.2.4.

Ngati Rangi Trust & Ors {decision).doc (sp) 92




[331] After a careful consideration of all the evidence, we have come to the clear
conclusion that the diversion of the waters by both the Western and Eastern diversions
has had and continues to have deleterious effects on the cultural and spiritual values of
the Maori people. We find that these effects are considerable.

Effect of TPD en national interest

(i) Electricity

[332] The strategic significance and economic importance of the TPD hydro electricity
generating stations in contributing to the underpinning of the electricity supply system
and the New Zealand economy, was stressed by several witnesses for Genesis.

[333] Genesis generates electricity from its generating assets which have a combined
generating capacity of 1,600 MW, including the TPD, Huntly thermal power station,
Waikaremoana hydro scheme, the Hau Nui wind farm, as well as a number of small
generating plants including co-generation plants at the Te Awamutu dairy factory and the
Kinleith pulp and paper mill. The major assets have an asset book value of

approximately $992m.

[334] The company generates electricity in competition with other companies for sale to
the wholesale market and to meet the needs of retail customers who presently number
some 500,000. Additionally it manages some 96,000 gas customers and provides an
integrated service for households and businesses covering gas, electricity, toll calls and

internet services.

[335] As a generator, wholesaler and retailer of electricity Genesis operates within a
deregulated highly competitive market. The New Zealand Electricity Market, which 1s
administered by the Marketplace Company, requires Genesis to offer to sell electricity at
a specific wholesale price, volume and location for the 48 half hour trading periods for
the coming day by 1pm on the day prior. Any failures to meet the offer requirements can
result in substantial penalties to Genesis. Additionally Genesis offers hedge. contracts,

which fix the forward price of electricity to its commercial customers.
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[336] Nationally the electricity sector comprises many organisations involved in the
regulation, provision and usage of electricity. The Government has recently established
an Electricity Governance Organisation called the Electricity Commission, a Crown
Entity which is tasked with governing the electricity industry sector. Under an
amendment to the Electricity Act 1992 the Parliamentary Commissioner for the
Environment is required to examine the environmental performance of the Commission.

[337] Historically New Zealand's electricity generation system is based predominantly
upon hydro resources which have provided between 60 and 70% of New Zealand's
electricity per annum. The remaining 30 to 40% of electricity per annum is mainly
provided by geothermal and thermal (gas and coal fired generation). Any shortfall in
hydro generation in a dry year is made up by thermal generation. Since 1993, when the
Clyde Dam was commissioned, there has been no substantial increase in the capacity of
hydropower stations and thermal plants have provided the bulk of the increase in
eiectricity required to meet demand. In this situation hydro power stations, such as those
supported by the TPD, are considered to be an essential, if not crucial, basis of the New

Zealand electricity sector.

[338] The TPD produces approximately 3.5% of New Zealand's annual energy demand
In an average year, but including the contribution made through the Waikato River hydro
stations, this rises to approximately 5% of New Zealand's average electricity demand.
However, when operating on full capacity, this can increase to 9% on an instantaneous

basis.

[339] The Rangipo and Tokaanu power stations supply an average of 1,220 GWh's’® of
electricity annually. In addition the water diverted into Lake Taupo, supplementing the

' on the Waikato River, owned and operated

nine hydro power stations and eight dams
by Mighty River Power Limited allows an extra 630 GWh's to be generated by these
stations. This gives a total 1,850 GWh/yr or about 8% of national renewable energy. The

court was told that this equates to sufficient energy to supply some 237,180 households,

which represents a population approximately half the size of Auckland, five times the
2

size of Hamilton or ten times the size of Rotorua, based on Statistics NZ 2001 Census.”’

*1° GWh means gigawatt hours.

3 Tryesdale, EiC, paragraph 3.1,
2 Based on an average household consumption of 7,800 kWh/yr (ESANZ AD Jenkins Ltd Guide tf
Energy Units and Conversions 1997); Carroll, EiC, paragraph 5.6.
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[340] Mr Dean Carroll, General Manager Generation and Trading Genesis Power
Limited, who has been with the Company since its formation in 1999 said that in addition
to the value of electricity generated by the TPD, the TPD provides several services that
play an important role in maintaining the integrity of the national g,rid313 . These are
voltage support’ ", fine tuning of North Island frequency by Tokaanu Power Station, the
ability to black start’'’
Tokaanu Power Station to provide 'spinning reserve

independently of the national grid’'® and the ability of the
P17 capacity with a very rapid
response to cover unforeseen shortfalls in demand®'®. The location and operation of the

TPD makes it nationally important in these respects.

[341] We were also informed that the Tokaanu Power Station is an important source of
reactive power’ . In this regard the power station provides essential support to the North
Island transmission grid by boosting voltage on its path north during the day and reducing
voltage at night as the load alters. Such dynamic support is crucial to the security of the
national grid and in maintaining security of supply to the North Island.**

[342] Mr James Truesdale, an electrical engineer and Director of Concept Consulting
Group which provides consultancy services to the energy sector, gave evidence for
Mighty River Power Limited. His evidence stressed the importance of the TPD to the
Waikato River hydro system. He said that on average the TPD diversions currently
account for around 11% of annual Waikato Hydro system electricity production, which
on average generates around 12% of annual national electricity demand, and therefore
any reduction in the TPD diversions would have adverse economic and environmental

consequences for New Zealand, in respect of its electricity requirements.**!

{343] Mr Truesdale highlighted some special characteristics of hydro supply, such as
day-to-day and seasonal capability to increase electricity supply over peak demand
periods, which limits requirements for more expensive generators and wholesale

313

Carroll, EiC, paragraph 6.3.

Y Dynamic (fast acting) reactive support essential to maintain a proper voltage profile under normal
operation and contingent events; Carroll, EiC, paragraphs 6.4-6.9.

3! The ability to start independently of the electricity transmission grid.

36 Carroll, EiC, paragraph 6.13.

The ability to pick up a block of generation assigned to another station if that station is, for any reason,
unable to do so, or if there is a sudden outage elsewhere.

18 Carroll, BiC, paragraph 6.11.

3% power transmitted to the load centre or generated there, in order to maintain the transmission system

317

voltage. Is distinct from * act1ve power which can be equated d1rect1y with horsepower anted in the e )

% Carroll, EiC, paragraph 6. 9
*2! Truesdale, EiC, paragraphs 3.1 to 3.4,
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electricity prices at times of peak demand. Any loss of water currently diverted into the
TPD and Waikato hydro systems would reduce this important capability of both hydro
systems which would have cost implications for the New Zealand economy in addition to

replacement energy costs -

[344] He estimated the cost of electricity supply to replace the energy supplied from the
TPD and Waikato hydro system, resulting directly from the TPD diversions, over a 35
year period to exceed $1.0 billion when discounted back to today's dollars.**

[345] For the purposes of his analysis Mr Truesdale assumed that investments in new
supply capacity would need to be made earlier than otherwise, that extra thermal fuel
would be required; that new thermal technologies would achieve significantly higher
efficiencies than now; and that under its Kyoto conumitments, New Zealand would face
additional carbon costs from 2008 as a result of the extra fuel burnt at thermal power

stations.>**

[346] He also had regard for renewable technologies other than hydro, such as wind and
biomass and noted that the costs of such developments are invariably high. In this regard
he said that wind generation capacity in New Zealand is presently around 35 MW and on

average represents around 0.4% of annual electricity demand.**

[347] He concluded that the economic and environmental consequences of any loss of
water from the TPD and Waikato hydro systems is particularly significant with
implications for New Zealand's competitive advantage and its Kyoto climate change

commitments,>2°

[348] Mr Raymond Gatland, a consultant providing services to the electricity industry,
highlighted the importance of a diverse hydro electricity resource to New Zealand and
that any erosion of this resource, by increasing minimum flows, exacerbates any shortfall

in dry year capacity.’”’

*22 Trusedale, EiC, paragraphs 7.1 to 7.5.
*# Truesdale, EiC, paragraph 7.1,

7 Truesdale, EiC, paragraph 7.1.

335 Truesdale, EiC, paragraph 6.14.

*2 Truesdale, EiC, paragraph 8.4.

27 Gatland, rebuttal, paragraph 10.7.
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[349] He also stressed the role of the four main thermal power stations at Huntly, New
Plymouth, Otahuhu and Taranaki. Collectively these four stations are providing "swing

28 compensating for variations in rainfall and meeting the majority of new

generation
demand. Any reduction in average hydro generation, such as may result from an increase
in regulatory spill from the TPD, will be made up through an increase in thermal

generation.329

[350] He told us that, in 2003, for the first time, there was insufficient extra gas
available from Maui to run all four of the large thermal stations at high outputs
throughout the winter. Consequently, it is now proposed to run the New Plymouth

h**® which is around twice

station on o1l which is understood will cost about 11c per kW
the average wholesale 'electricity price. To provide additional output at Huntly,
previously provided on demand by gas, it was necessary to fuel the station increasingly
using coal. Genesis also obtained short-term resource consents to utilise oil burners in

continuous operation to augment available gas and coal.”

[351] Mr Gatland also highlighted the importance of retaining hydro electricity in order
to maintain the base line for New Zealand's renewable epergy target under the National

332 of consumer energy

Energy Efficiency and Conservation Strategy (an additional 30 PJ
from renewable sources by 2012). He also said that the practical reality is that the uptake
of renewable energy options will rely on them being competitive with other alternatives
and overcoming any other barriers discouraging their development.’” The ability of
hydro to meet peak demands is a function which, for example, wind generation cannot

fulfil.

{352} Mr Gatland said he was not aware of any government initiatives that would lead
to the type of development that had estimated wind generation could provide
approximately 23% of the country's electricity needs, or 7,900 GWh/yr, within 10 - 15
years at 10c per kWh, which equates to more than 2,000MW of new installed capacity.
The Centre for Advanced Engineering had stated that this would be a difficult task

requiring the construction of one turbine set being installed and got into operation each

*28 Where thermal stations compensate for variations in rainfall and meeting the majority of new demand.
¥ Gatland, rebuttal, paragraphs 7.1 to 7.5.

P kWh means kilowatt hours.

' Gatland, rebuttal, paragraphs 11.4 - 11.6.

#2 pJ means petajoule — one PJ = 278 gigawatt hours.
333 Gatland, EiC, paragraphs 3.5 and 3.6.
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working day of the year for the next 10 years. A difficult ask in Mr Gatland’s opinion.
334

[353] A recent 2002 summary, by the Ministry of Economic Development, forecast
390MW of new wind power by 2020 generating 1,400GWh/yr. This compares with

around 36MW of wind power developed to date.**®

[354] Wind power has a plant efficiency factor of 40% compared to around 95% for
geothermal and 60% for hydro. But hydro has the flexibility to deliver 100% to meet
peak loads™®. The water storage, albeit limited within the TPD, enables the TPD to meet
peak demands, a function wind cannot fulfil.

[355] According to Mr Gatland the actual mix of generation that will develop over the
long term is uncertain but the major determinant in the evolving blend will be the cost of
new thermal generation, and this will significantly influence the uptake of renewables.
However, as Mr Gatland said:

.. under any future situation, the existing hydro generation base underpinning

our supply system will continue 1o be of vital importance, and si%niﬁcant thermal
generation will be required to make the most of this hydro energy™”’

The key issue is that if flows of the Western Diversion are lost to the TPD and the
stations on the Waikato, the consequences are the cost of the additional fossil
fuel burnt every day, the advancement of investment in the construction of new
thermal power stations, and the additional emissions of greenhouse gas as well
as the loss of a renewable source of electricity generation,

[356] On behalf of Ngati Rangi, Ms Marian Melhuish, an independent energy analyst,
took issue with the evidence of Messers Carroll, Gatland and Truesdale and expanded her
written evidence by way of verbal interpolations which were later admitted in evidence as

written text. >’

[{357] Her evidence was to the effect that Genesis and Mighty River had demonstrated
no active promotion of energy and economic efficiency; the Genesis request for a 35 year
term is not appropnate; ECNZ's management of the TPD 1s based on a narrow set of

'national benefit' principles as defined by Westem cultural values - which, since 1986,

3 Transcript, page 615.

3 Gatland, EiC, paragraphs 3.8 and 3.9.

** Gatland, FiC, paragraph 3.10.

7 Gatland, EiC, paragraph 9.3.

¥ Gatland, EiC, paragraph 9.6.

** Transcript, page 964 and additional evidence received 26.11.03.
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now included a Western corporate culture which treated river flows as a commodity to be
brought and sold for profit, and which has led electricity companies to be more
dismissive of environmental, social and cultural impacts in their management of the
electricity industry.**°

[358] Ms Melhuish was also of the view that promotion of alternative energy supplies,
distributed generation and managing growth in electricity demand should be by way of
promoting energy efficiency and active demand side participation in the electricity
market. This was as proposed by the Parliamentary Commissioner for the Environment.
She said that the consents should contain conditions for continuing consultation with the
affected iwi, on flow management regimes, to ensure commercial values are balanced
equally with cultural and spiritual values.™' She was also of the view that there should
be conditions that provide for significant funding for energy efficiency projects that

benefit low income households and marae.

[359] Ms Melhuish was especially critical of corporatisation of the electricity market
with participants consistently promoting large-scale power generation and transmission
and ignoring sustainable energy options — both small-scale renewable energy supply and

energy efficiency and other “demand side” options.**

[360] Ms Melhuish considered that granting even a 10 year consent term would be
generous indeed to the applicants in the rapidly changing electricity industry and its

regulatory environment.**

[361] In support of her arguments Ms Melhuish referred to the new Energy Commission
to replace industry self-governance, and a two-part discussion document by the
Parliamentary Commissioner for the Environment, "Electricity, Energy and the
Environment” June 2003. This latter document proposes assessing the environmental
performance of the electricity industry on an annual basis and to manage growth in
electricity demand by promoting energy efficiency and active demand side participation
in the electricity market taking into account the concerns of Maori. However, while the
document provides useful background information, it is open for discussion at this stage
and its findings and proposals are not binding on us.

340 Melhuish, EiC, paragraphs 2.3 and 3.22.
! Melhuish, EiC, paragraph 7.4.

32 Methuish, EiC, paragraph ?

33 Melhuish, EiC, paragraph 7.4.
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[362] Ms Melhuish also appended to her evidence the document "Electricity Supply and
Demand to 2015".*** She referred to this document as supporting the multiple benefits of
distributed generation, from small scale power generators embedded in local networks, as
an alternative to supply from large power stations, claiming a potential availability of
750MW of distributed generation within 12 years®*. This document also contained much
useful information but, similar to the Parliamentary Commuissioner for the Environment’s
document, its findings and proposals are not binding on us.

[363] Ms Melhuish’s additional statement of evidence related to the potential for
capturing hydro energy within the Whangaehu catchment (the “Karioi power scheme”),
as an alternative to what she calculated to be a 40% loss of water energy within the
Wahianoa Aqueduct prior to it being utilised through the Rangipo power station, and her
views on cost effective energy efficiency and renewable energy enhancements as an

alternative to building new power stations.**®

[364] In rebuttal Mr Drinkrow, for the applicant, demonstrated how Ms Melhuish’s
additional evidence, as it related to the Eastern Diversion, was based on a number of
errors, both in terms of how the TPD operates and how the water from the Eastern
Diversion is managed and used for electricity generation.®*’ He stated that Ms Melhuish
had also failed to recognise the national strategic importance of being able to store water
from the Eastern Diversion in Lakes Taupo and Moawhango, and use it in 10 separate

power stations.?*®

[365] He considered that her calculations of energy losses were flawed for two principle
reasons: firstly, the purpose of the aqueduct is to supply water for storage rather than as a
run of river flow to Rangipo Power Station; and secondly, that the minimum flow losses
are not associated with the Wahianoa water but rather they are mitigation for the water
taken from the Moawhango and Tongariro Rivers and these losses would exist

irrespective of whether or not the aqueduct was present.**

4 Jointly published by Sinclair Knight Mertz and the Centre for Advanced Engineering (CAE) 6™ Ed.
2002,

35 Melhuish, EiC, paragraphs 3.5 and 3.6.
346 Melhuish, additional statement, page 2.
7 Drinkrow, rebuttal, paragraph 1.4,

3 Drinkrow, rebuttal, paragraph 4.2.

** Drinkrow, rebuttal, paragraph 3.3.
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[366] According to Mr Drinkrow, Ms Melhuish’s postulated run of the rniver “Karioi
power scheme” 1s entirely undefined, even conceptually, and the environmental effects
have not been addressed. Ewven if it were able to supply some generation, all of the
strategic benefits of being able to store water in Lakes Moawhango and Taupo and utilise
it in 10 power stations would be lost. Mr Drinkrow went on to say:

The water diverted via the Wahianoa Aqueduct (mean flow of 3.3 cumecs) is able
to be utilised at both the Rangipo and Tokaanu Power Stations of the TPD and
then again at 8 more hydro-power stations on the Waikato River, namely
Aratiatia, Ohakuri, Atiamuri, Whakamaru, Maraetai, Waipapa, Arapuni and
Karapirc. Water from the Eastern Diversion is the only water in New Zealand
able to be utilised in 10 separate power stations. As such, it is recoghised as
being the most important water in the c:ountry.350

Mr Drinkrow also said that:

Ms Melhuish has similarly failed to appreciate the exceptional efficiency at
Rangipo Power Station that requires a flow of only 0.51 cumecs to generate 1
MW of electricity. This is in contrast to the undefined, conceptual Karici Power
Scheme proposed by Ms Melhuish that has no storage, limited generation
potential, no national strategic benefits, unknown environmental effects and any
number of technical and aperationai constraints. >’

[367] In his closing submissions for Mighty River Power Limited Mr Cowper submitted
that:

in the broader context, Ms Melhuish was dismissive of the value of hydro
electricity, and seemed to think that increasing power prices would bring with
them a range of alternative supply options. That approach has an element of
truth, but does not adequately consider the implications for New Zeafand, Higher
electricity prices will also reduce our internaticnal competitiveness, as Mr
Truesdale showed. And the higher prices actually emphasise the increasing
value of the cheap electricity provided by the TPD. Further, Ms Melhuish did not
adequately explain what would replace any lost TPD (and Waikato) hydro
generation. If all her demand side energy efficiency measures could stop further
growth in demand, the evidence was that New Zealand currently derives about
30% of its supply from thermal sources: any reduction in hydre supply would
therefore be met by an increase in thermal generation.®*

[368] For the Respondent, Mr Milne submitted:

Ngati Rangi contend that uncertainties in the electricity generation market mean
a duration of 10 years is appropriate, as at the conclusion of that time there may
be alternative forms of generation that reduce the national reliance on
hydroelectric generation.

350

Drinkrow, rebuttal, paragraph 2.4.
33! Drinkrow, rebuttal, paragraph 4.3.
2 Closing submissions for Mighty River Power, paragraphs 5.17-5.19.
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It is submitted that the overwhelming expert evidence before the Court on that
matter as presented by Mr Truesdale (for Mighty River Power) and by Mr
Copeland, Mr Gatland and Mr Carroll (for Genesis) was that exactly the opposite
situation would apply. With the rundown in Maui gas, and the high cost (financial
and environmental) of alternative forms of power generation such as wind and
coal, the national importance of hydroelectric generation capacity in 10 years
time will be even more substantial than it is now.”

Assessment and findings on electricity

[369] Much of Ms Melhuish’s evidence provided an alternative point of view to that of
the applicant, but we would not go so far as to agree that Ms Melhuish was dismissive of
the value of hydro electricity but rather that she holds the view that because the era of
cheap hydro electric power is over, a more sustainable economy - financially, socially,
environmentally and culturally — could be achieved through energy conservation and

utilising smaller scale renewable energy sources.

[370] While, much of what Ms Melhuish says may have an element of truth, Mr Carroll
has variously described her assertions as not being realistic, speculative and uncertain.
We note that her apparent support for demand side energy efficiency measures are,
according to the Centre for Advanced Engineering, ... not likely to reduce electricity
consumption by 10% or more without, in addition to other factors, major disruption to

the economy and peoples lives.

[371] As Mr Drinkrow demonstrated, Ms Melhuish’s evidence as it related to the
Eastern Diversion was based on a number of errors, both in terms of how the TPD
operates and how the water from the Eastern Diversion is managed and used for
electricity generation. Mr Drinkrow also demonstrated how Ms Melhuish’s postulated
run of the river “Karioi power scheme” and her calculations relating to the efficiency of

hydro generation from the Wahianoa Aqueduct were flawed.

[372] We accept the evidence of Mr Carroll, Mr Truesdale and Mr Gatland as to the
strategic significance and value of the TPD hydro electricity generating stations in
contributing to the hydro stations on the Waikato River and underpinning the electricity

supply system of New Zealand.

¥ Closing submissions for Respondent, paragraphs 13 and 14.
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[373] We are also mindful of the statement in the Parliamentary Commissioner for the
Environment's publication that reminds us of the vulnerability of the national
transmission grid to the effect that if key lines should fail a cnitical failure of the system
could result. Also long transmission distances mean that significant transmission losses
occur’. This further stresses the strategic location and importance of the TPD to the

national power supply system.

[374] Itis accepted from the evidence that the TPD has strategic significance and value,
particularly in relation to its location and special functions in the electricity system for
voltage support, frequency control, black start and provision of spinning reserve and for

meeting peak loads.

(it) Economy

[375] Mr Michael Copeland, a consulting economist of Wellington, gave evidence for
Genesis which considered the economic costs to New Zealand from the loss of hydro
electricity generation if further additional constraints are imposed on the supply of water
to the TPD*®. His evidence was based on the modelled average annual potential
generation of 1,435GWh/yr and used an average price of 4.5 cents/kWhr and an average
household consumption of 7,800 kWh/yr, assuming the 2001 resource consent conditions
were operative. His evidence also took into account the further power that would be lost
by the Waikato River power stations, from the reduction in ‘foreign' water diverted into
Lake Taupo (and hence the Waikato River) by the TPD.>®

[376] Mr Copeland concluded that environmental constraints to date, including the 2001
resource consent decisions, would result in approximately 486 GWh of lost generation
annually by both the TPD and Waikato Scheme and that is enough power to supply

62,300 houscholds™’. This equates to an annual econormic loss of $21.87m.

3% Electricity, Energy and the Environment. Part A: Making the Connections. Parliamentary
Commissioner for the Environment Report, June 2003, page 10.

33 Copeland, EiC, paragraph 2.1,

3% Copeland, EiC, paragraph 4.2,

37 Copeland, EiC, paragraph 5.16.
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[377] Mr Copeland went on to say that the potential average loss in electricity
generation from the closure of the Wahianoa Aqueduct would be an additional 180
GWh/yr affecting 23,100 households and equate to a loss of $8.1m>® in today's terms;
from the closure of the Whanganui River intake the additional average potential loss
would be 45 GWh/yr and 5,800 households equating to a loss of $2.0m,** and closure of
the Western Diversion would result in an additional average potential loss of 629 GWh/yr

affecting 80,600 households equating to a loss of $28.3m.*®°

[378] According to Mr Copeland if the above losses were accumulated a loss in
generatioﬁ of between 531 and 1,115 GWh/yr would result in an economic loss of
between $23.9m and $50.2m per year. But, if all appeals were upheld, a loss in
generation of 1,359 GWh/yr affecting 174,000 households would be equivalent to an

economic loss of $61.2m per year in today's terms.*®'

[379] Based on an average nodal price of 7 cents per kWh the cumulative economic
efficiency losses would increase to $34.0m per year by 2011 as a result of the
environmental constraints up to and including the 2001 resource consent decisions. This

figure would increase to $95.1m per year if all appeals were to be upheld.362

[380] Mr Copeland advised the Court that, according to Genesis, the estimated cost to
construct a similar development as the TPD, in today's dollar terms, would be at least
$1.5 billion.*®

[381] When questioned by Mr Ferguson on portraying the economic impact to Genesis
m terms of gigawatt hours and dollar figures, Mr Copeland confirmed that the amounts
identified are the bottom line impacts on Genesis in the first instance. However, they
flow through to national economic consequences, since if Genesis profits are reduced the
tax and dividend payments to the New Zealand government are reduced. That flows

**® Copeland, EiC, paragraph 5.13.

%% Copeland, FiC, paragraph 14.

% Copeland, EiC, paragraph 5.15.

*! Copeland, EiC, paragraphs 5.16 and 5.17.
%2 Copeland, EiC, paragraph 5.18.

363 Copeland, EiC, paragraph 4.1,
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on to either increased taxation or a reduction of government services with ongoing

consequences for our economy.364

He said:

if Genesis doesn't produce that power then some other New Zealand entity has
to produce the power or else people in New Zealand have to do without it. Now if
some other entity has to produce it there is an additional cost -- at least equal to
the amount that | have identified. So someone elseg, if you like, is incurring that
cost and that additional cost is either reducing the profits of other electricity

distributors or it is being added on to the price that electricity consumers have to
pay.*® [our emphasis)

[382] On the question of any loss of generation by the TPD being produced elsewhere
in New Zealand, Mr Copeland was of the view that there will be a cost incurred in
producing that electricity elsewhere, ..... so there is an incremental cost there which has
to be identified......any comparison between environmental effects versus those extra
costs is something which will have to be traded off. Mr Copeland made the point that the
cost of building the TPD has been incurred and .....even if we haven 't paid it off, we can’t
sell it... we can’t cash in on the capital which has been put in place... it is what
economists call a sunk cost and with the TPD ... because of its large sunk cost, the

future costs of generating electricity are effectively zero.”*

Assessment National Economy

[383] The evidence that Mr Copeland presented was based on the potential average
annual energy generated from the TPD as opposed to the record of the actual average

*7 Under questioning, Mr Bowler confirmed that the actual

energy generation
generation was somewhat less than the total potential generation given by the modelling
results.’®®

359 that

monetary losses based on a modelled average potential power generation scenario of

[384] Mr Copeland acknowledged, in answer to a question from Mr Ferguson,

1,435 GWh/yr would not be as valid or legitimate as using the actual_record of average

3% Transcript, page 555.

*%% Transcript, page 555.

35 Transcript, pages 566, 568, 570 and 563.
*" Bowler, EiC, paragraphs 4.9 and 4.10,
*%% Transcript, page 1362.

3 Transcript, page 560.
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annual generation from the TPD power stations of 1,263 GWh/yr (or 1,246 GWh/yr,
using Bowler’s updated figures which are about 13% more or less than the modelled

potential generation).

[385] It therefore follows, that Mr Copeland’s assessments of economic effects on the
power companies and the national economy and households effected, consequent on the
constraints on the supply of water to the TPD, are somewhat overstated, probably in the
order of 13%, more or less. This, we hasten to add, is no reflection on Mr Copeland as
we understand he was relying on the figures for generation which were supplied by the
applicant.

[386] We accept that both Genesis and Mighty River Power would be considerably
affected should the supply of water to the TPD be further restricted and there would be a
flow on effect to the national economy. The extent of any losses incurred by the

respective companies would be proportional to the degree of restriction, if any.

[387] In response to a request from the Court the applicant advised that, based on a
conservatively assessed real cost of generation from the TPD and Mighty River Power
over the last three years of 6.3 cents/’k'Wh, the telease of one cumec from the Wahianoa A
aqueduct would result in the loss of 54.5 GWh/yr of generation to the TPD and MRP at a
cost of $3.5m and 7,000 households would be affected.

[388] Similarly, on the basis of the same unit cost, if one cumec was lost from the
Western Diversion 37.3 GWh/yr of generation would be lost to the TPD and Mighty
River Power, at a cost of $2.4m and 4,800 households would be affected.

[389] 1If these losses were combined a total 91.8 GWh/yr of generation would be lost to

the TPD and MRP at a loss of $5.9m, with 11,800 households being affected. This

represents about 0.24% of New Zealand’s present annual 'electricity energy requirements.

Landscape and Natural Character

[390] During the course of the hearing, we heard evidence about the effect of the TPD

on the sensitive landscape within which it is situated. Because of the landscape’s

sensitivity and the criticisms levelled at Genesis’ landscape assessment we feel it is

necessary to discuss this evidence.
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[391] Mr Frank Boffa, a Landscape Architect and Director of Boffa Miskell Ltd, gave
landscape evidence on behalf of Genesis. He focused on the effects of structures and the
assoclated physical modifications to the landscape, and the general amenity values of the
Eastern and Western Diversions of the TPD. Mr Boffa did not discuss the tangata
wherua dimension, although he believes their values to be extremely important

considerations.

[392] Leading from section 6(b) of the Resource Management Act, providing for the
protection of outstanding natural features and landscapes from inappropriate
subdivision, use and development, Mr Boffa believes it is important to place the effects
on natural character and features into the context of the years that have elapsed since the
construction of the TPD. In his opinion the streams and landscape have adapted to the
scheme, and assessment of natural character must, therefore, acknowledge the

environments that are now present.y”O

[393] In a specific evaluation of the ‘landscape character areas’ of the Western
Diversion he concluded that the intakes and canal system had some effects, but did not
feel they were out of keeping with the area’s natural character, and that significant
amenity benefits have accrued to the area as a result of the trophy trout fishing that has

developed.®”!

[394] Of the Eastern Diversion, following a similar appraisal of each structure and area,

he concluded that all effects were no more than minor, although he did recommend that

d*”%. From a land use perspective,

the sediment dumps could be more sensitively manage
Lake Moawhango was a distinctive landscape element and an attractive feature of the

landscape.”3

[395] Having completed the assessment of the individual landscape character areas he

said:

Visually the TPD scheme is well contained and in most instances the component
elements of the project are not generally visible to the public at large, or residents
within the area. | suspect most nen-recreational visitors would pass through the
area with little or no realisation that the TPD scheme exists. | consider the TPD
scheme to have been well planned and sited with minimum adverse physical

0 Boffa, EiC, paragraph 2.6.
7! Boffa, BiC, paragraph 4.17.
372 Boffa, EiC, paragraph 5.4.
’ Boffa, EiC, paragraph 5.14.
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landscape effects. | also consider the project has been well integrated within a
high quality, diverse and sensitive natural landscape.””

[396] In regard to this summary Mr Boffa was questioned by Mr Ferguson, who

asked:?"

(Q) In terms of tangata whenua values, for example, if it is the firmly held
cuitural view of tangata whenua groups that a waterway should not be diverted
then the issue of whether the waterway is accessible or not doesn’t mitigate
whether in fact the water is diverted or not, does it? It is the mere fact that
diversion, regaidiess of where it occurs impinges upon that view, or that value
(A) As | have said, tangata whenua values are certainly important and should
be seen as part of any mitigation or enhancement package......... But until the
values are clearly articulated in terms of what they are, where they are, and what
the significance of their importance is, | am in no position to say.

And later when questioned by the Court®’®

{Q) Are you saying that when you wrote your evidence you did not have the
cultural values identified by the tangata whenua.

(A) | didn't have them, no, or they were not available.

{Q) Having received the evidence of the relative tangata whenua — have you
read the evidence that has been adduced by them?

(A) Yes, | have.

{(Q) Did you find anything relevant so far as cultural values are concerned in
that evidence, so far as your assessment of landscape is concerned?

(A) | didn't find anything, your Honour, that would change my assessment
and | didn’t find anything specific enough that | could usefully offer any
suggestion in terms of enhancement or mitigation that might help in mitigating
any effects.

In his ‘Conclusions’ Mr Boffa said;

The more significant landscape effects are those associated with variable river
and stream flows. While the perceptual effects of these are quite apparent above
and below some of the major in river and stream structures, the effects
downstream are not as apparent, particularly if one was generally unfamiliar with
the original flow regimes....... 77

Genesis has proposed flow releases and minimum flows in the Moawhango
River, the Whanganui River and the Mangatepope Stream. In my opinion these
increased flows will enhance the natural appearance and character of these
watercourses.”™

74 Boffa, EiC, paragraph 3.7.
%5 Transcript, page 520.
*7 Transcript, page 540.
"7 Boffa, EiC, paragraph 7.2,
78 Boffa, EiC, paragraph 7.3,
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[397] Mr Alan Titchener a landscape architect called by Ngati Rangi, gave evidence.
His evidence was, regrettably, largely a critique of Mr Boffa’s evidence as it related, or
did not relate, to tangata whenua matters, and only in regard to the Eastern Diversion.
We cast no blame on Mr Titchener for this, we understand that his instructions and the
finance to cover the work and the time available, were limiting factors in the amount of
field work that could be undertaken. However, the absence of a comparable assessment
did not give the Court the opportunity to make a comparison which may have given us a
practical assessment of those values most likely to represent the iwi’s point of view. Mr
Titchener was very critical of Mr Boffa’s failure to personally consult with tangata
whenua, despite Mr Boffa admitting, in his evidence-in-chief, that he did not feel that he
had the necessary understanding to discuss Maori cultural and spiritual association with
his basic landscape assessment. He told the Court that all the work he did was given to,

and used by, Genesis in their discussions with the tangata whenua.

[398] Mr Titchener gave us the definition of ‘landscape’ that he believes is the most
appropriate, namely; ‘Landscape is the relationship between natural and human landscape
patterns, human experience and perception of these patterns, and meanings associated
with them”>””. It was the failure to incorporate the “human landscape pattern” that he felt
was most at fault with Mr Boffa’s evidence. It is clear he said:

that the consideration of cultural factors and in particular the value of landscape

to tangata whenua is an essential consideration in a landscape assessment. In

few landscapes of New Zealand is this more relevant than in the subject

landscape which deals with a sacred ancestral mountain of the highest spiritual
and cultural value and the land and waters associated with it. >

Mr Titchener, for his own part, said

I do not purport in any way to speak for Ngati Rangi lwi on tangata whenua
values and | respectfully defer to Ngati Rangi authorities in this area.™’

[399] It is regrettable that nowhere else in their evidence did the iwi make any reference

to their own feelings on landscape matters.

*™ Titchener, EiC, paragraph 4.1,
% itchener, EiC, paragraph 7.1,
! Titchener, EiC, paragraph 7.3.
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Summary

[400] In respect to the evidence available to the Court on landscape matters, we accept
the evidence of Mr Boffa, that from a purely physical and visual point of view, the TPD
effects on the landscape environment are of a minor nature. Having said that we
understand, as does Mr Titchener, that this is only a part of the story. As a Court we have
some understanding of the way the Maori people regard the maintenance of the pristine
nature of their environment, which carries with it a continuity of the spiritual and cultural
association they have always had with their land. We reiterate our disappointment at not
being given the opportunity to have a more in-depth account of the tangata whenua’s
feelings regarding what they see as the desecration of their traditional lands by the TPD
structures.

Balancing conflicting interests under the RMA

[401] We have found that the TPD makes a significant contribution to the hydro electric
production of New Zealand. Its infrastructure, with its “sunk-costs” and existing capacity
to produce 360MW- not to mention the re-use of the water down the Waikato River —
reflects its contribution to the New Zealand economy. More importantly, any
constraining by way of further releases of water down the streams and rivers affected by
the diversions, will result in loss of hydro generation with significant economic

implications as earlier discussed in this decision.

[402] Clearly, it is in the national interests for the TPD structure to be as fully utilised as
possible. The water and the waterways, utilised by the TPD, can in an average year and
in the absence of providing any flows for environmental reasons, produce 1,801 GWh/yr

#2 The potential generation has been reduced as a result of environmental

of electricity
constraints to a potential annual generation of 1,437 GWh/yr. In reality, the actual
average annual generation for the period 1989 to 2003 was only 1,246 GWh/yr — the

difference being that not all available water can be diverted all the time.**?

3% Bowler, EiC, paragraph 4.9.
% Bowler, EiC, paragraph 4.10.
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[403] The current situation (prior to these new resource consents becoming operative)
has resulted in the spillage of water for environmental reasons such that approximately

384
d

only 82% of the potential generation is able to be achieved™". We are thus conscious of

the effect of further eroding the available water that can be used.

[404] That the current situation provides for the release of water for environmental
reasons, reflects the need to balance the national interest demands against the necessity of
sustaining the environment. We also note that the environmental constraints to date have
not been primarily imposed to mitigate Maori concerns. As we have said, the minimum
flow regime 1s primarily to mitigate the effects of the diversion of the waters on such
matters as: the natural character of the rivers and streams; the physical and biological
environment; and the protection of indigenous habitat such as native and trout fisheries
and of the blue duck.

[405] We have also found that to grant consent, as sought, would have a significant
effect on Maori. To the Maori people, their tiipuna awa have been and continue to be
taonga of central, material and spiritual significance. The importance of the river’s place
has been central to their cultural identity, as demonstrated by the years’ of protest and
litigation which has, according to both the Waitangi Tribunal and Mr Taiaroa, continued
atmost unabated for over a century.’ 8

[406] We are mindful of our responsibilities to consider as directed, the provisions of
sections 5, 6(e), 7(a) and 8 of the Act. In TV 3 Network Services v Waikato District
Council®® the High Court had this to say of those sections:

The- importance of these sections [ss.5, 6(e), 7(a} and 8] should not be
underestimated or read down. For, they contain the spirit of the new legislation.

[407] More recently, when delivering the judgment of the PriQy Council in McGuire v

Hastings District Council’®’

Lord Cooke of Thormdon made reference to the single broad
purpose of the Act; then emphasised, that in achieving that purpose, the authorities
concerned (which includes the Court) are bound by certain requirements, including

requirements, of particular sensitivity to Maori issues. He said:

** Copeland, EiC, paragraph 5.3

385 ‘Whanganui River Report, Executive Summary, XVIII; Taiaroa, EiC, paragraphs 8-12.
86 11998] 1 NZLR 360.

¥712002] 2 NZLR 577.
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Section 5(1) of the RMA declares that the purpose of the Act is to promote the
sustainable management of natural and physical resources. But this does not
mean that the Act is concemned only with economic considerations. Far from
that, it contains many provisions about the protection of the environment, social
and cultural well-being, heritage sites, and similar matters. The Act has a single
broad purpese. Nonetheless, in achieving it, all the authorities concerned are
bound by certain requirements and these include particular sensitivity to Maori
issues. By section 6, in achieving the purpose of the Act, all persons exercising
functions and powers under it, in relation to managing the use, development, and
protection of natural and physical resources, shall recognise and provide for
various matters of national importance, including “(e) The relationship of Maori
and their culture and traditions with their ancestral lands, water, sites, waahi tapu
{sacred places) and other taonga (ireasures)’. By section 7, particular regard is
to be had to a list of environmental factors, beginning with “(a) Kaitiakitanga [a
defined term which may be summarised as guardianship of resources by the
Maori people of the area]”. By section 8, the principles of the Treaty of Waitangi
are to be taken into account. These are strong directions to be borne in mind at
every stage of the planning process. The Treaty of Waitangi guaranteed Maori
the full exclusive and undisturbed possession of their [ands and estates, forests,
fisheries and other properties which they desired to retain. While as already
mentioned, this cannot exclude compulsory acquisition (with proper
compensation) for necessary public purposes, it and the other statutory
provisions guoted do mean that special regard to Maorl interests and values is
required in such policy decisions as determining the routes of roads. Thus, for
instance, the Lordships think that if an alternative route not significantly affecting
Maori land which the owners desire to retain were reasonably acceptable, even if
not ideal, it would accord with the spirit of the legislation to prefer that route. So, :
too, if there were no pressing need for a new route to link with the motorway l :

because other access was reasonably available. > ;

[408] We are mindful that the provisions relating to Maori issues must be balanced with |
the other provisions of Part II, to give effect to the single broad purpose of the Act. They
are not to be raised to the status where they are tantamount to the exercise of an i

exclusionary veto — that would be impermissible.”* |

[409] We are equally as mindful of the weighty consideration we must give to matters
and considerations of national benefit as demonstrated in the High Court judgment in
New Zealand Rail. The High Court said:

...questions of national importance, national value and benefit, and the national
needs, must all play their part in the overall consideration and decision.™

8 McGuire v Hastings District Council (2002) 2 NZLR 577, paragraph 21. !
¥ See TV3 Network Services; Minhinnick v Watercare Services Limited (3 September 1997) HC Auckland, J :
HC 86/97. i
¥ NZ Rail Ltd v Marlborough District Council, [1994) NZRMA 70 HC at 86; sce also Elderslie Park#' 7
Timaru District Council [1995] NZRMA, 433; Transit New Zealand v Auckland Regional Council §
(A100/2000); Holdings v Marlborough District Council ‘
i
I

Ngati Rangi Trust & Ors (decision).doc (sp) 112




[410] Central to our determination is that the RMA has a single purpose. Consistent
with that, sections 6 to 8§ are subordinate and accessory to the primary and principal

purpose of the Act.

[411] Having referred to the Part II matters that reflect matters of Maori sensitivity it is
not necessary for us to dwell on each subsection. This was not done by Mr Ferguson on
behalf of the Maori appellants. No particular emphasis was given to any subsection and,
indeed, there was no dispute by counsel as to their applicability — as with the other Part II
matters — and the relationship between section 5 and sections 6, 7 and &.

[412] Part II provisions containing requirements of particular sensitivity to Maori issues,
are accessory to and inform the single purpose of the Act as set out in section 5 — in
particular the imperative to manage physical resources in a way or rate, which enables
“...people and the communities to provide for their...cultural well-being”. While all
cultures have to be considered, in appropriate cases we are bound, in achieving the broad
purpose of the Act, by those requirements to have particular sensitivity to Maor1 issues.

[413] Section 6(e) of the Act is particularly relevant in this case, because of the
evidence we heard — much of it uncontested - of the cultural and traditional relationship
of the Maori appellants with their ancestral waters. Section 7(a) is also relevant because
of the evidence we heard — again uncontested — of the Maori appellants kaitiaki

responsibility to protect the spiritually significant dimensions of their awa.

[414] Section 8 1s also relevant. No guidelines are given in the Act as to the manner in
which we apply the Treaty principles — which are of course obligations on the Treaty
partne_rs”l. Nor are there any guidelines in the Act as to what constitutes the principles
of the Treaty.

[415] In Carter Holt Harvey Limited v Te Runanga O Tu Wharetoa Ki Kawerau,””
the High Court adopted the list of Treaty principles set out in “Laws of New Zealand —

Treaty of Waitangi’™" extracted from decisions of the Waitangi Tribunal. Seven

principles are paraphrased. In “Maori Custom and Values in New Zealand Law’”** nine
principles are listed. The lists are by no means definitive lists. The principles have, and

will be, enunciated on a case by case basis by the Courts and the Waitangi Tribunal.

P See Sea-Tow Limited v Auckland Regional Council [1994] NZRMA 204,
32 Unreported, HC Rotorua, Keith J, 12 December 2002, at paragraph 27.
 Paragraph 12.

¥ New Zealand Law Commission Study Paper No. 9 (2001), pages 79-82.
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[416] Of particular relevance to this case are; the principles of partnership, active
protection, recognition of rangitiratanga and mutual benefit. The principle of partnership
requires that the Crown and Maori act towards each other reasonably and in good faith®”.
The principle of active protection obliges the Crown to positively protect Maori Treaty

interests”"®

. Recognition of rangitiratanga recognises the right of Maori to exercise self-
management or kaitiaki over their ancestral lands and waters. The underlying premise of
the principle of mutual benefit is that Treaty partners can expect to benefit by the
arrangement entered into. The Waitangi Tribunal has said of this principle:
...it was envisaged from the outset that the resources of the sea would be
shared.., [This principle] recognises that benefits should accrue to both Maori

and non-Maori as the new economy develops but this should not occur at the
expense of unreasonable restraints on Maori access to their sea fisheries.®*’

[417] Having identified the above principles, the next question is — how do we apply
those principles in our decision on an application for resource consents by Genesis.
Genesis is listed as a State Owned Enterprise under Schedule 1 of the State Owned
Enterprise Act 1986. It is not the Crown and accordingly is not a Treaty partner. Nor is
the Council.

[418] The imperative contained in section 8 does not invest consent authorities, or this
Court, with authority to decide whether there has been a breach of a Treaty principle by 2
Treaty partner”°. Rather we see the imperative as requiring us to “take into account” the
Treaty principles with all other matters and effect a balance. We are required to assess
the facts as they relate to Maori issues in the light of the Treaty principles, as ascertained
by the Superior Courts and the Waitangi Tribunal.

[419] Section 8 of the Act is to be read with the more specific imperatives contained in
sections 6(e) and 7(a). Those provisions should not, in our view, be read with a limiting
pedantry. Nor should they be bogged down in legal niceties, as for example — the precise
meaning and manner of application of the Treaty principle. The imperatives ensure
recognition of, but not exclusive recognition of, Maori cultural issues in the resource

management process.

%5 Waitangi Tribunal Muriwhenua Fishing Report ~ Wai 22.

3% Waitangi Tribunal - Findings and Recommendations of the Waitangi Tribunal on an application by A et o

Taylor for and on behalf of Te Atiawa Tribe in relation to fishing grounds in the Waitara District — Wl
37 Waitangi Tribunal Report — Ngai Tahu Sea Fisheries Report 1992, page 273. 4
38 See Banks v Waikato Regional Council, A031/95, at page 13.
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[420] We are also aware that Treaty obligations are not absolute and unqualified””. But
require such action as is reasonable in the circumstances. As we have said the Maori
issues under Part II need to be balanced and weighed with other Part IT matters — in this
case section 7(b) is particularly relevant and the many benefits that the TPD creates in the
national interest.

[421] Taking into account the relevant matters in Part IT, and balancing the effects on
Maori against the many benefits of the TPD, [the single purpose of the Act], we are of the
view that in order for there to be sustainable management some accommodation needs to
be made by way of mitigation, to address the effects on Maori. The question is — how
should Maori be accommodated?

[422] The Maori appellants claim their grievances can be accommeodated by:

(1) The release of more water down the waterways; and/or

(1) A reduced term of consent.
Genesis claimed that any Maor grievances can be met by:

() Consent conditions to address tangata whenua concerns and protect their

interests.

We now discuss each in turn.

Release of more water

[423] The Maon appellants, in their notices of appeal, requested the return of full flows.
Many of their witnesses did likewise. However, being pragmatic their case was not put in
that way. In his closing submissions, Mr Ferguson said:

While it is accepted that the original mauri of these waters cannot be reinstated
without a full restoration of the former natural flows, as Mr Mikaere acknowledged
in answer to a question to Commissioner Prime, where there was no water there
is no mauri. Accordingly, at the very least the Whanganui iwi and Ngati Rangi
seek to reconnect wherever possible the headwaters of their tupuna awa.

In relation to the western diversion, Whanganui iwi and Ngati Rangi consider that

such minimum flows couid be imposed without unreasonably impacting upon the

“sustainability” of the TPD. In relation to the eastern diversion, where the

Wahianoa aqueduct diverts waters from 22 streams, Ngati Rangi consider that

there would be scope for agreement 10 be reached between Ngati Rangi f:ﬁ{g;\
X

A

% See New Zealand Maori Council v Attorney-General [1994] NZLR 513, TC, at 517.
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Genesis regarding how any reduced diversion could be redistributed between
some or all of the 22 diverted tributaries.*®

[424] The position of Whanganui iwi has been consistent for many years — they want

the full closure of the western diversion.*”!

[425] Consistent with this position, a number of the iwi witnesses reiterated their desire
for the return of the natural flow. For example, Ms Ranginui said:

What | would like to see is something that could be given back to my maokopuna.

I would like to see the river return to its normal state. | just feel as if the river has

been stripped naked. It's like seeing one of our tupuna’s korowai torn away from
him,

If the controt of the river is returned to our people and the control of the water is
carried out so that the river returns to what it once was then | will be happy.
However, at the present time, | am just the river and | am grieving.*

Ms Ranginui reinforced her stance during cross-examination by Mr Majurey*®.

[426] Mr Takarangi said:

So really that resource consent that Genesis wants we won't give it to them, we
won't even give them half because its against what we are endeavouring to get.

This is the Whanganui River today. We, the descendants of Tupcho, grieve. We
will also share the fate of the river unless the natural water flow of old is refurned
to us ~ to the iwi, hapu and whanau of the Whanganui River. The Whanganui
River bears the mana of our iwi and the prestige of all our peopie.*®

{427] Other witnesses also conceded in cross-examination to Mr Majurey that the rivers
and their tributaries be put back to their natural flow. Examples were detailed in

Mr Majurey’s careful submissions and there is no need for us to repeat them here.

{428} As we understand the customnary evidence, the full restoration is sought to provide
for the protection of the mauri/mouri, tapu and mana of their waterways. Concern was
also expressed about the physical effects and their affect on the rivers’ ecology including
fisheries. However, it will be clear from our findings, that increases in minimum flows in

either the western or eastern diversion will not address the concems raised by the Maori

0 Mr Ferguson’s closing submissions, paragraphs 28 and 29.

Committee in its joint decision at page 98.
492 Ranginui, EiC, paragraphs 47 and 48.
% Transcript, pages 1013-1017.

0% Takarangi, EiC, paragraphs 22 and 23.
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appellants relating to physical matters. The evidence established that, in the main, such
concerns do not arise as a result of the TPD.

[429] At least two of the customary witnesses suggested ‘“sharing” the water.
Ms Metekingi said:

1 think that the control of the river should be a sharing thing. Respectfully shared
taking into consideration that its just not a large expanse of water to be used
commercially and things like that. It's part of yourself, so you have to be
respectful and be able to support it.

(4301 Ms McDonnell after reading the evidence of her sister Ms Ida Taute, sought
permission to share a spiritual revelation she had received at 4am that momning. After
brief discussion, approval was granted by the Court, and her exultation to the people to
“share the water”, appears on page 785 of the transcript.

[431] The question of ‘how much water’, was raised by Mr Milne in his cross-
examination of Mr Turama Hawira, an uri of Ngati Rangi and of Whanganui iwi.

Mr Hawira read his evidence in Maori to the Court which was translated by an official

405

Court translator. During cross-examination by Mr Milne™” the following exchange took

place:

So ultimately, your position is for restoration of flows in the Eastern
Diversion?

For restoration to the point where the equilibrium of a natural ecology is
maintained in accordance with customary rights of Ngati Rangi.

What do you mean by equilibrium?

Balance.

Where are we to find the explanation of that balance in the evidence
being presented to this Court on behalf of Ngati Rangi?

It is for us to answer that question.

it is not a trick question — where is the evidence - is there a specific
kaumatua's evidence that preceded you that you would refer to as
demonstrating that point of equilibrium that you can say the Court should
be looking ta?

The alternate from — in accordance with that which | have heard from
kaumatua would be to restore it to its full flow.

Q. Thank you.

A But unfortunately we are in a position of having to compromise.

or LPO P O

>

[432] The matter was further raised at the end of the evidence of Mr Wood. At the end
of paragraph 6.5 he interpolated and said*’:

4% Transcript, page 807.
406 Transcript, pages 816 and 817,
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There were questions asked about where is that balance? How much water
needs to be retained to sustain the mauri? Al that our people know, the
environmental baseline that our people knew was before the TPD, and the mauri
of those streams and rivers was well, and our people were well. And so | don't
know that we know how much water you can take away from that baseline before
that balance is put in jeopardy. ... ... | don't think we can sit here and say that
it's so many cumecs minimum flows or not, because | don’t think we actually
know. All we know that these rivers are in a desperate plight at the moment. So
that will be a challenge for the science to find it along the way. But we believe we
haven't had any opportunity to interact in that science, and watch that science
evolve. So someone asked the question, do we want, as Ngati Rangi people, to
have the TPD removed from the landscape? | think from the korero after, at
morning tea, the old people believe yes. But is that realistic? We talk about
national interest. And we need to consider the proposed waterways, they come
first. ... | don't believe that the continued diversion for 35 years, or for whatever
time or into the future, is something that our people would be comfortable with.
We might as well sort of be reasonably straight up about that. But we are trying
to look for an opportunity to try and improve that situation, to make it better to
look for a sustainable alternative to the degradation that is taking place.

Mr Wood sought a term of 10 years to enable further discussions to take place so that

some equilibrium or balance could be arrived at by way of a consensus.

[433] The customary evidence as to the “sharing” of the waters lends some support to
the pragmatic position advanced by counsel for the Maori appellants, namely that they
“seek to reconnect where possible the headwaters of their tipuna awa”. Some support
can also be found in the evidence of Mr Ross Wallis for Tamahaki, and in the cross-
examination and questioning of Mr Taiaroa. In his evidence in chief, Mr Wallis says at
paragraph 3.3:

...the only acceptable solution for the grievance of the hapu in relation to the TFD
was the return of the natural flow of the Whanganui River Catchment.*”’

In response to Mr Majurey’s cross-examination on the continued existence of the

k”408

Western Diversion, Mr Taiaroa responded “return some water bac and “we said give

some water back’™*?’.

[434] The following exchange took place between the Court and Mr Taiaroa regarding
the water sought by the Whanganui iwi:
Q. | mean, are we talking about completely shutting off the headwaters of

the Whanganui, or a day a week off, or the four — Tawhitikuri and the
other tributaries, a reduction, or a shutting off once a week or — | mean, |

“7 Wallis, EiC, paragraph 3.3.
%% Transcript, page 1122.
3 Transcript, page 1123,
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have no idea what you are thinking of, and | just wondered if you have
ever got down to that sort of stage of discussion?

A, No, we haven't got down to that stage of discussion. | mean you have
heard the people say, right, we want the water back.

Q. Right.

A And | suppose that is it, until such time as discussions happen, if it does,

in terms of — say for example we are generating out here, at Piriaka, and
we are using water to generate electricity which is part of the Genesis
scheme | think, now. | mean — so we are not against generation or use
of ri\ﬁg as such. We are against the diversion of the river somewhere
else.

[435] Further support for Mr Ferguson’s submission, requesting us to release more
water, comes from the saying which we have already quoted, and which we repeat here.

} rere mai te awa nui, mai i te Kaahui Maunga ki Tangaroa, ko au te awa, ko te
awa ko au

This saying underlies the importance to the Whanganui people of the unbroken link the
river provides, from its source in the mountains to its destination, the sea, The saying

was repeated in different forms in the evidence of many of the iwi witnesses.*!'

[436] We have given serious consideration as to whether we should close one or other
of the intakes, in both the Western and Eastern diversions, to ensure the unbroken link

that the river once provided is restored.

[437) Unfortunately, there is no evidence from which we could make a principled
assessment of the quantitative nature of any restored flows that should be imposed for
cultural reasons. No witness has been able to quantify how much water, other than full
restoration of flow, should be returned to ameliorate the spiritual loss occasioned by the
diversions. For this reason, Mr Ferguson could not in his submissions, quantify what

minimum flow of water the Maori people now sought.
[438] Without such evidence, it would be presumptive of us to impose minimum flows,
that we determine address Maori concerns. That is a matter only Maori can determine,

and 1t should be determined in an appropriate Maori way.

[439] We therefore decline to interfere with the proposed minimum flow regime.

“1° Transcript, page 1126. pm———
*!! For example: Richards, EiC, paragraph 2.1, Taute, EiC, paragraph 2.1, Mareikura, EiC, paragraph 2% ;
Wood, EiC, paragraph 4.9, Potaka, EiC, paragraph 26; Henry, EiC, paragraphs4 and 17; Mair, -;‘
A, pg.d.
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Reduced term

[440] The Maori appellants, taking a pragmatic position, sought a reduced term of
consent rather than the 35 years sought by Genesis. Ngati Rangi’s position was best put
by Ms Rawiri:

We are seeking a reduced consent term to 10 years to allow for the actual and

potential TPD effects on Ngati Rangi iwi to be properly assessed, and for adverse

effects {o be avoided, remedied or mitigated accordingly. This will ensure that

the TPD consents meet the requirement of sustainability within its full meaning as
provided for by the RMA.*'?

[441] The Whanganui iwi position was put by Mr Taiaroa:

However, until an enduring settiement has been reached with the Crown, the
Whanganui iwi cannot conscionably resile from their obligations as kaitiaki of the
Whanganui River when the Crown - or in the present case a Crown company,
Genesis Power Limited —~ seeks to continue actions that denigrate the River.

in the present case the situation is made all the more acute by the fact that while
the Whanganui iwi are moving ever closer to a settlement with the Crown,
Genesis seeks to advance its position — and thereby further entrench the ongoing
damage to the Whanganui River — by pursuing a resource consent for 35 years
or literally two generations. The prospect of the TPD continuing in its present
form for 35 years, unaltered and without the opportunity for wholesale review, is
abhorrent to the Whanganui iwi.*"

The Whanganui iwi sought a 5 year term.

[442] As we understand the Maori appellants’ position, a shorter term is sought
principally:

(i) To enable a proper assessment of cultural effects and determine

appropriate measures to avoid, remedy or mitigate such effects; and

(i)  To enable the consents to be fully reassessed, following a settlement
between the Crown and Whanganut iwi in respect of their Waitangi

Tribunal ¢laim.

*2 Rawiri, EiC, paragraph 8.2
3 Tajaroa, EiC, paragraphs 12 and 13.
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[443] We are mindful of the separate legal process as between the Waitangi Tribunal
claim and the proceedings before us. While the two proceedings are separate in a legal
sense, there may, for practical purposes, nevertheless be an overlap414. However, in these
proceedings we confine ourselves to the resource management s that arise under the
Resource Management Act

{444] In evidence Ms Melhuish advanced three grounds for a reduced consent term:

(1) The obligation of line companies to maintain “uneconomic lines’ ceases in
2013;

(11) The end of the first commitment period of the Kyoto Protocol;

(iiiy  The Comalco contract comes to an end.*'”

[445] We did not find any of the reasons advanced by Ms Melhuish compelling for the

reasons given in the rebuttal evidence of Mr Carroll*'.

[446] Genesis seeks a 35 year term. It maintains that a 35 year consent term would

promote sustainable management for a number of reasons including:
(1) The TPD has been in operation for between 20 and 40 years;

(i)  The environmental effects have been comprehensively investigated and

are well known;
(iif)  The TPD is a renewable and sustainable source of electricity generation,

(iv)  The public interest in maintaining the viability and operating capacity of
the TPD;

(v) Consultation and information  collection for the applications was

commenced over 10 years ago and has been ongoing;

(vi)  The consultation, co-ordination and technical investigation process

represents a significant investment of time and resources by Genesis;

following a Treaty settlement.
*5 Melhuish, EiC, paragraph 3.15.
18 Carroll, rebuttal, paragraphs 2-32.
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(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

{xtv)

Extensive mitigation measures are proposed;

Genesis has agreed to comprehensive review conditions, including a
Treaty of Waitangi settlement review condition;

Genesis has reached agreement with many parties who have not opposed a

35 year term,;

Almost all other existing hydro power schemes re-consented under the Act
have received 35 year terms;

‘The high degree of investment in the TPD by New Zealand taxpéyers;

Achieving security of supply, and allowing the government and electricity
industry to factor in certainty of TPD supply in future electricity decision-

making;*!’

Genesis’ clients recelving contractual security in the present environment

of increasing electricity demand and declining gas availability;*'®

Genesis having a secure economic base from which to conduct its

. 419
business.

[447] In support of Genesis’ proposition, we heard specific evidence from Dr Phillip

Mitchell, an environmental consultant, Mr Carroll and Ms Hickman. Also important is

the evidence of Mr Copeland and Mr Truesdale. Nor do we forget the extensive evidence

we heard from others, regarding what we have called “national interest” matters.

[448] Dr Mitchell correctly opined that limiting the duration of the consent is one of

five mechanisms in the Act that can be used to ensure that the effects of activities are

acceptable or remain so. The others are:

()
(i)

Using conditions to set standards that must be achieved;

Requiring compliance monitoring to be undertaken to ensure that the
standards are being achieved, and providing these results to the Consent
Authority;

417
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(1i1)  Requiring periodic, ongoing monitoring of the environment and/or the
environmental effects of the activity and providing this information to the
Consent Authority;

(iv)  Incorporating review conditions to deal with the consequences of any

unforeseen effects revealed by the monitoring*.

[449] Dr Mitchell told us that all of the five mechanisms have been considered in
assessing the appropriate term. He emphasised that it was his view that the most
appropriate way of controlling effects on the environment and on Maori, is by appropriate
conditions*'. He reminded us that the conditions of consent as proposed, have been
reached after some 10 years of consultation and technical research, undertaken in

partnership with those affected and who wished to be involved.

[450] Mr Carroll, in his rebuttal evidence pointed to a number of factors that he

considered justifying a 35 year consent term including:

(1) The high degree of investment that New Zealand taxpayers, via Genesis
and its predecessors, had made to the TPD;

(ii)  The public interest in maintaining the viability and operating capacity of
the TPD;

(iii)  The fact that it is a renewable and sustainable source of electricity

. 42
generation, 2

[451] As to Genesis’ investment he emphasised that it is a publicly owned asset with a
replacement value in excess of 1.5 billion dollars. He also referred to the need to
continually contribute significant expenditure to maintain and upgrade the TPD. He
concluded by saying:
The TPD infrastructure is an existing and nationally important natural and
physical resource producing eleckricity critical to New Zealand's supply, as
evidenced especially in the 2001 and 2003 energy crisis. It follows therefore that

35-year consents is the appropriate consent term to reflect the importance of
TPD in achieving sustainable management.*®

2% Mitchell, second statement of evidence, paragraph 4.3,

21 We consider the conditions in the next section of this decision. Mitchell, second statement,
paragraph 4.14.

22 Carroll, rebuttal, paragraph 2.33.

3 Carroll, rebuttal, paragraph 2.36.
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[452] Of the fourteen reasons put forward by Mr Majurey, nine of them are what could

be called “national interest matters”>*

, three are “proceduml”425 and two relate to
“environmental effects”.*?® All are important. But, at the end of the day, we find that it
comes down to a balancing of the effects on Maori against the national interest factors
and determining whether the appropriate balance can be reached by either the proposed

review conditions or a reduced term.

Consent conditions proposed by Genesis to meet Maori concerns

[453] At the Council level, Genesis proposed conditions to address concerns of tangata
whenua. Before us, Genesis have again responded to tangata whenua concerns by
suggesting new conditions and massaging some of the earlier conditions. The proposed
conditions were further amended to take into account certain matters raised by
Mr Ferguson in a memorandum “resource consent conditions™ dated 15 December 2003,
Generally, they provide for:

(1) Genesis to use its best endeavours to develop and reach agreement on a
process that provides for ongoing cultural and spiritual advice and the
preparation of a cultural management plan;

(i) Genesis is, in February 2004, to provide the Council and the Maori
appellants with a written report on the matters referred to in (i) including
advice of any steps taken to avoid, remedy or mitigate any adverse effects

on Maori;

(1)  The Council may, within 3 months of receiving the report required by (ii)
mnitiate review proceedings under section 128(1) of the Act;

(iv)  The Council shall, within 12 months of the enactment of legislation in
respect of any settlement under the Treaty of Waitangi Act, inittate review
proceedings under section 128(1) of the Act for the purpose of making the

consent consistent with any such legislation.

These conditions are included in the 30 consents subject to appeal.

“2¢ Paragraph 446 — (), (iii), (iv), (vi} and (x) — (xiv)
‘2 Paragraph 446 — (v), (viii) and (ix).
%2 Paragraph 446 - (ii), {vii).
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[454] Dr Mitchell discussed the consent conditions as now proposed, at some length in
his second statement of evidence and how, in his view, they address tangata whenua
concerns. A lengthy interpolation of his evidence was set out in full in Mr Majurey’s
closing submissions. As it encapsulates succinctly the position advanced by Genesis we
quote it in full:

The conditions of consent granted by the regional councils provide for tangata
whenua concerns in respect of the Eastern and Western diversions in a number
of ways, namely, imposing a mandatory review condition to address rescurce
management matters that arise from the setflement of Whanganui iwi's treaty
claim; imposing & discretionary review condition to address resource
management matters that arise from treaty claims in general; including an Advice
Note on consent 101275, noting Genesis’ intention to work with Ngati Rangi to
continue to address cultural and spiritual matters, facilitate ongoing consultation
and prepare and implement a Cultural Management Plan to, amongst other
things, provide for kaitiakitanga to be exercised (this was originally proposed by
Genesis as a consent condition on the Wahianoa Aqueduct consents); providing
a recreational bathing hole in the Whangaehu River in response to Ngati Rangi’s
subrmission a! the council hearing, requiring recreational amenities in
Moawhango River, requiring a minimum flow and flushing flows in the
Moawhango River downstream of the Moawhango dam; requiring minimum flows
on the Whakapapa River, the Whanganui River, both at the intake and at Te
Maire, and on the Mangatepopo Stream; requiring annual meetings with parties,
including Moawhango tangata whenua regarding the Moawhango River, requiring
that a written report on all Western Diversion monitoring be provided to the
Whanganui River Maori Trust Board on an annual basis. | have already stated in
my first statement of evidence, that three changes be made to those conditions,
namely: that the so-called mandatory Treaty review clause be extended to apply
to all consents for the Eastern and Western Diversions; that the Advice Note on
consent 101275 be included as a condition of consent for all Eastern Diversion
consents -~ and the wording of that condition is set out on page .39 of
Mr Majurey's opening; and that the Treaty review conditions be expanded to
‘make it explicit that any such review could impose further or additional review
conditions. As i have previously stated, | consider that these provisions are a
realistic and appropriate way of providing for meaningful tangata whenua input to
the operation of the TPD on an ongoing basis to address sections 6(e), 7(a) and
8 matters. However, it does not necessarily resolve the potential dilemma for the
Court in trying to consider how the various assessments could have incorporated
cultural and spiritual aspects. Clearly, it would be desirable for any such
evaluations to be available now, but apart from tangata whenua's insistence that
the diversions cease altogether or in some cases that only short term consents
be granted, and concerns about customary fishing issues, mauri and resource
ownership, | am no more advanced in understanding how these can be
addressed that | was when | commenced work on the project in 1997. One way
and the one suggested by Ngati Rangi, is to grant shortterm consents, during
which time cultural assessments could be undertaken. As explained previously, |
do not consider a short term consent to be appropriate in the current case,
especially given that the lack of cultural components of the assessments are as a
direct result of tadngata whenua choosing not to engage meaningfully with
Genesis. The alternative and, in my opinion, only appropriate way | can think of
for addressing this aspect would be to do two things. Firstly, incorporate a

condition on all Eastern and Western Diversion resource consents, the same or

similar to that | have previously proposed be included on the Eastern Diversioty
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consents, namely, that the consent holder develop a process after consultation
with t&ngata whenua to: provide for ongoing cultural and spiritual advice; provide
for ongoing consultation; prepare and implement a Cultural Management Plan
that, in general, seeks to formulate and implement kaitiakitanga protocols. And
secondly, impose an additional review condition on all Eastern and Waestern
Diversion consents that provides for a review of conditions after five years, in
order to address any matters raised by tangata whenua in the
consultationfcultural assessment/Cuitural Management Plan process that | have
just described*?.

[455] The Maori appellants do not accept that their concerns can be adequately
addressed by the proposed conditions. It appears to us, that the main reasons the Maori

appellants oppose their concerns being met by the proposed consent conditions are:

(i) the responsibility is on the Council to implement the conditions. The
Maori people’s position is secondary and they do not have any control;

and

(ii)  the review conditions are more limiting than a new application.

Evaluation of options

[456] We now evaluate the two rematning options; a reduced term versus proposed

review conditions.

[457] Mr Wood encapsulated the dilemma of the Maori appellants. Before the TPD the
mauri of the rivers was well, and the people were well. How is this to be restored? He
accepted, that full restoration of flow is not now a realistic option, and recognised the
need for a balance between the national interest and the mauri of the waterways. The
challenge, he said is to find “a sustainable alternative to the degradation that is taking

place. This he said can be found by the Maori people interacting with Genesis.

{458] To reach a sustainable balance as between Maori and the national interest is a
complex issue. It can only be done by first identifying, with specificity, an inventory of
Maori values and then, assisted through the application of technical methods, to
formulate appropriate mitigation methods. Such methods will not necessarily be limited

to instream flows and the river habitat but will involve practical ways for Maori to

7 Transcript, pages 628-630.
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exercise their rangatiratanga and discharge their responsibilities as kaitiaki. This may

involve a number of “off-site” measures to be implemented.

[459] This requires, what we have already described as a meeting of the minds. As we
have said, it is only by a meeting of the minds between the expert witnesses and the
Maori witnesses that both parties can then explore the variety of options, that will assist
in addressing values that require protection under Tikanga Maori. The question is - how
can this best be done while at the same time achieving sustainable management — by a

reduced term or by the proposed review conditions of consent?

[460] In addressing this issue, Mr Majurey, in his competent way, made strong
submissions for the option of a 35 year term incorporating reporting, monitoring and
review conditions to accommodate the effects on Maori. To do otherwise, he said, would
penalise Genesis for the failure of the Maori appellants to:

{1 directly speak of their issues and interpret them,

{(i1)  despite the time and opportunity, to not disclose their customary evidence
until August 2003. This only gave Genesis five weeks to respond to the

Maori dimension; and

(i1i)  having asserted effects on their spiritual and cultural values, failing to
support their cases and their claims with evidence.

As there is considerable merit in each of these matters, we consider each in turn.

(i) The appellants’ refusal to directly speak of their issues and interpret them

[461] Mr Majurey submitted:

From the outset, ECNZ (and subsequently Genesis) considered the only
appropriate way to assess Maori spiritual and cultural effects was from tangata
whenua directly. The appropriateness of this approach has been universaily
confirmed by tangata whenua, for example each Ngati Rangi pahake stating that
it is for them and only them to speak of their issues and interpret them.**

8 Genesis closing submissions paragraph 17.
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[462] He then carefully detailed the extensive evidence relating to Genesis’ attempts to ‘

incorporate the Maori dimension’®. With regard to Ngati Rangi he referred to the

extensive evidence of Ms Hickman and Ms Rawiri to which we have already alluded. '
We do not propose to discuss that evidence in detail. We think that the nub of their
mutual difficulties 1s revealed in the following exchange between the Court and
Ms Hickman.*°

Q. You mentioned in your evidence this afternoon about making available
your experts to Ngati Rangi. What did you mean by that?

A. That was an approach that we took, not just with Ngati Rangi but with all
of the stakeholders that we were in discussions with and it meant on
many occasions our technical experts such as Dr Boubee and others
actually came to either stakeholder meetings or meetings with one or
other party and presented the information that they collected and then
were through those meetings really assisted to better understand what it
says, because | mean a ot of the science is complex. |t was really fit in
with our objective of trying to achieve a common information base. That
was our objective from day one and certainly a lot of the science is
complex certainly for members of the public, let alone people that have a
broad understanding of environmental issues, So the objective was to
make available those scientists to present their information directly to the
parties and to allow those parties to ask questions, to understand how it
was collected, what it included, how they formed those conclusions and
the like. And, as | said, that was something that the experts undertook
quite commonly.**'

Q. And did it also involve a sharing of information from Ngati Rangi to the
experts? i
A. That was something that we talked about throughout and that was ]

certainly something we would have been willing to enter into, but we sort l
of got bogged down in the process of trying to define a consultative. ..

Q. You may have answered my next guestion. It doesn’t seem to have L
happened and | was going to ask why? i

A That is a good question. It is something that we were prepared to do at
all occasions. | mean | recall specifically and | have since confirmed this
with Dr Mitchell — | mean it was something we proposed way back in a
letter | wrote to — sorry, in discussions | had with Ngati Rangi in the year
2000 — March 2000 when we actually talked about that directly with
Mr Pirere and Mr Wood and | recall again when we first met with the new
Ngati Rangi Trust, including Ms Rawiri in - | am losing track of time but
when the new trust was formed | guess 18 months or so ago — beginning
of last year | think it was, sir — when we first met with that trust and we
talked about the fact that because they hadn’t been involved in the
process there was an awful lot of information and | think | quoted that we

429 See Genesis closing submissions footnote 26 and paragraph 20 and following,
3% Transcript, pages 1305-1309.
Y Transcript, pages 1305-1309, "
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specifically recall saying if it would assist we are very happy to bring in
the technical expert to present that information to you and to discuss it
with you. Do you want me really to assist you in coming up to speed
what had by that stage been a 10 year process of information collecting.
But Ngati Rangi never took us up on that offer and | guess we never
really got to a peint in the process where that sort of dialogue and that
sort of information sharing was forthcoming regrettably.

It appeared from some of the answers Dr Boubee gave to some of the
Court’s questions this morning. ..

Yes.

....that it can be advantageous for scientists who work in the field to try
and obtain anecdotal information from those who are actively involved in
living and working in the area. n

Yes, yes.
And that doesn't seem to have happened.

No, and look, | absolutely agree that is our experience through this
process that the scientists engaging with — whether it be tangata whenua
or fishermen or landowners or whoever, and really an information
sharing, that was something that we achieved in a lot of cases through
this hearing and that led to successful outcomes. But the approach that
we took throughout was to really set in place a process to start with
involving Genesis and Ngati Rangi and then at the appropriate times to
bring in the scientists to assist the discussion and to assist their
understanding of the work that they had done and to include that
information in it, but unfortunately with Ngati Rangi it has been a long
process of us, you know — for many years, as Ms Rawiri talked about,
Ngati Rangi were not prepared to enter into discussions with Genesis
directly and it wasn’t untii 2000 where — | think in 1997 we actually
formally advised Ngati Rangi that we would be applying for consents in
2000, so we are getting late in the piece when Ngati Rangi finally sort of
agreed to enter into what Ms Rawiri described as — or engage in
discussions with us. So we — | mean we had to proceed with collecting —
with some of those scientists collecting that information prior to then
because we had to prepare an assessment of environmental effects. So
our approach really was to seek that information through us before the
scientists went out and were involved in those discussions with us and
that was the approach we took elsewhere as well.

So the reason why it never eventuated was because no formal
arrangement was ever entered into?

Well, remembering that this process started of information collecting and
pulling together the information for the AEE started in 1991, 1992 and it
wasn't until 1997 that Ngati Rangi decided that they wanted to meet with
us directly and untii 2000. Then you will recall from my principal
evidence there and my rebuttal evidence that there was a number of
years of Ngati Rangi not being prepared to talk with Genesis because of
issues surrounding the split of ECNZ, and because of their affiliation with
the Whanganui River Maori Trust Board.
prohibited that happening in those years.




Q. Did Genesis ever write to Ngati Rangi, or to any Iwi | suppose, or request
verbally or by e-mail, or whatever, along those lines, Dr Boubee is
collecting information for our resource consent process. He would like to
discuss — and he Is a fisheries expert, he would like to discuss with a
nominated person or persons the experience of Ngati Rangi in the
tributaries of the Whangaehu River or anything of that nature?

A Well, | can’t recall specific letters but it was certainly inherent in the
whole approach that we took through the consultative process which was
to make our findings available, not just to present their information but to
involve them in the process of hearing about the Issues, hearing about
that sort of information and that was really an inherent part of that
process on consultation, of creating a ferum of that dialogue and it wasn't
— it included that sort of information.

Q. ...what | am really trying to say was Genesis proactive in saying we have
got these scientists. They are going to give evidence before the
Commissioners. They are going to give evidence before the
Environment Court, we know you have got concerns, we are happy to
send them along to find these out and so on?

A. Yes, we were throughout.
Q. Because not one of the experts that have given evidence on scientific
matters has actually referred at all to the anecdotal evidence of the '
Maori. : i
A No, and | guess the approach that we have taken, and perhaps covering

ground that | have just been over, is — | mean if you asked them those
questions involving other parts of the scheme where we were successful
in entering into that dialogue, they came to those meetings, they were
involved in that dialogue, they were involved in that consultation. That
fed into the...that they produced, but in this situation regrettably we never
achieved that dialogue to enable that free flow of information both ways.
Certainly Dr Boubee, Mr Kennedy, Dr Smart aftended many meetings
with other Hapu, with other Iwi, with other stakeholder groups where
precisely that happened sir **

[463] This exchange, highlights the evidence of both Ms Hickman and Ms Rawiri that .
the consultation process never really got “off the ground™ as the parties could not agree |
on a formal protocol. As we have said, this was due, in part at least, to the perceptions of

both parties about the entrenched position of each other.

[464} With respect to Whanganui iwi, and Ngati Rangi up to the year 2000, Mr Majurey
pointed out, that they refused to enter into negotiations unless the waters of the

2 Transcript, pages 1305-1309.
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that Whanganut iwi did not want to pre-empt any settlement with the Crown by an

agreement with Genesis.

[465] Mr Majurey’s point was, that having withheld information, the Maon appellants
cannot legitimately criticise Genesis for not taking such information into account.

[466] This argument has some atiraction. ‘We agree with Mr Majurey to the extent, that
Genesis should not be criticised. However, the Maori appellants’ actions in this regard
need to be considered in context. We cannot ignore the historical context — particularly

the peremptory manner in which the water was diverted. Nor can we ignore the depth of

feeling that the Maori have with their tipuna awa, as reflected in their continuous

struggle over the years to have their grievances judicially recognised. A struggle, which
has prompted a considerable reservation amongst Maori, a reservation amounting almost
to a perceived feeling of mistrust. Despite the genuine efforts of Genesis, the formality
and protocol required by them as a precursor to negotiation, compounded this perception.

(it}  Not disclosing the customary evidence until August 2003

[467) The evidence by the Maori appellants, and exchanged in August 2003, was more
detailed than that adduced before the Hearing Committee. However, the grievances of
the appellants have been known for many years. They are well documented in the
Whanganui Report. They are also referred to in the “Cultural Issues Report” prepared
by Mr Gerrard Albert, Manager Iwi Relationships for the Council. As he pointed out, it
was not so much a recognition of the effects on Maori, but determining how those effects
can be mitigated. His recommendation contained in his “Additional Report on Cultural
Issues” dated November 2000 was:**>

it is my assessment that the Committee does not have sufficient information on
cultural and spiritual effects of the TPD, or adequate information on the
assessment of those effects under sections 6{(e), 7(a) and 8 of the Act to grant
consents for 35 years. tis therefore recommended that the Committee, in order
to allow time for these effects to be adequately assessed by firstly the applicant
(under signed agreements with tangata whenua), by iwi themselves and the
consent authorities, grant consents for a period considerably less than 35 years.

His reasons were;

The main rationale for this recommendation is to provide for the mitigation of

adverse effects proactively, while at the same time allowing for the relationships P

> Pages 6 and 7.
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entered into between the applicant and respective iwi to pinpoint the exact nature
of those effects and their mitigation within a reasonable timeframe. ... And a
reduced term of consent is not only to provide for the loss of mana that results
from not being involved in decisions on the TPD consent applications, or to allow
for Treaty of Waitangi claims to be settled. It is also about taking the time to
consider the effects, and providing for their mitigation in real terms. This may
mean not only reviewing specific consent conditions after 5 years, but revisiting
the whole TPD within a reasonable period, whereupon all effects have been
adequately assessed, and full weight can be given to their mitigation.

The situation has not advanced much since then.

(iii)  The appellants are required to support their cases and substantiate claims with

evidence

[468] Mr Majurey referred to the oft-quoted passage of the Planning Tribunal in
MclIntyre v Christchurch City Council®*:

...it is our understanding of the Law that on a resource consent application, like a
planning application under the former regime, there is not a burden of proof on
any party, but that there is an evidentiary burden on a party who makes an
allegation to present evidence tending to support the allegation (West Coast
Regional Abatfoir v Western County Councif (1981) 10 NZTPA 297).4%

And the following passage in Shirley Primary School v Christchurch City Council”*:

To surmmarise on the issues of onus and burden of proof under the Act:

1. In all applications for a resource consent there is necessarily a legal |
persuasive burden of proof on the applicant. The weight of the burden I
depends on what aspects of Part || of the Act apply.

2. There is a swinging evidential burden on each issue that needs to be
determined by the Court as a matter of evaluation. '

3. There is no one standard of proof, if that phrase is of any use under the
Act. The Court must simply evaluate all the matters to be taken into
account under section 104 on the evidence before it in a rational way,
based on the evidence and its experience; and giving its reasons for
exercising its judgment the way it does.

4, The ultimate issue under section 105(1) is a question of evaluation
towards the concept if a standard of proof does not apply.

14691 Mr Majurey then went on to say:

“411996] NZRMA 289.
“35 At pages 306, 307.
6 11999] NZRMA 66.
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Having asserted effects on their spiritual and culturat values, the appellants are
required to support their cases and substantiate their claims with evidence — that
is not the role of Genesis (nor the Council or Court). Absent such evidence, the
Court can only make findings on the material placed before it at this hearing.
Nor, is it open to the Court to effectively penalise an applicant (via eg additional
minimum flows or short terms) because of the failure of an appellant to adduce
the evidence necessary to support its case when it has had numerous
opportunities to do so.*

[470] It will be evident from this decision so far, that we have found that the evidence of
the Maori witnesses have effectively established that the diversion of the waters has had a
substantial and detrimental effect on their spiritual values. The difficulty is determining

the appropriate measures to mitigate those adverse cultural effects.

[471] The instant reaction of Maori was to request restoration of the water. However, in
recent times the Maori appellants have accepted the need to accommodate that extreme
view. Just how, is a difficult question. It is apparent from the evidence that Maon are
having extreme difficulty in identifying appropriate restorative action to meet the
metaphysical effects on them. They ask for some time to work the matter through.

Our findings on evaluation of options

[472] In evaluating the various matters that we are required to under the Act and
evaluating the matters on which evidence was presented, we have had some difficulty mn
weighing the metaphysical matters against the physical and scientific matters.
Notwithstanding this difficulty, the Act nevertheless requires us to do so. In so doing, we
have had to make a value judgment which reflects what is in our view the relative

importance of these matters and the relevant magnitude of the various matters.

[473] We were at first attracted to Mr Majurey’s plea for the matter to be resolved by
Genesis” undertaking to incorporate proposed conditions of consent including: using its
best endeavours to prepare with Maori a Cultural Management Plan; to provide the
Council with a written report outlining the adverse effects on Maori; and provide for the
Council’s ability to initiate review proceedings. However, any such review would not
have the same ameliorating power as a fresh application®®. This is particularly so of the
resource consents for the intakes of the Western Diversion. Each intake is the subject of

a separate resource consent — thus it would not be possible, on a review, to require

7 Majurey, closing submissions, paragraph 31. ,
"4 See Prime Range Meats v Southland Regional Council EC, C127/98; and Brightwood v Sou 4 !

Regional Council, EC, C143/99.
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closure of one or more of those intakes (for example the intake on the main stem of the

Whanganui River). To do so would effectively nullify the grant of consent**”.

[474] We are conscious of the desire of Genesis to have economic certainty and also the
national interest factors that were canvassed in the evidence and submissions.
Notwithstanding, we agree with Mr Taiaroa, that the prospect of the TPD continuing for a
period of 35 years without the opportunity of “wholesale review” would be daunting to
Maori — especially in the historical context of their many years of claims before different
Courts and Tribunals.

[475] We consider, on balancing all the matters raised in the evidence and the
submissions, and having regard to the single purpose of the Act, that an appropriate term
of the consents, that are subject to these appeals, is 10 years. This will provide time for a
meeting of the minds between the two parties on what is a complex and difficult issue.

We consider a term of 10 years would concentrate and focus the minds of both parties.
[476] We have had regard to all the matters put forward in the submissions of
Mr Majurey and the evidence of the Genesis witnesses, particularly Dr Mitchell. At the
end of the day what has prevailed on us has been:

1. the magnitude of the effects on Maori;

2 the immense depth of feeling apparent from the Maori witnesses which
reflects the magnitude of those effects;

3. the greater ameliorating power of a fresh application over review
proceedings; and '

4, a term of 10 years recognises the national interest factors and provides a

correct balance.

Determination

[477] Accordingly, the appeals are allowed to the extent that the term of the consent is

reduced from 35 years to 10 years. The application for resource consents are allowed

¥ See Lytileton Port Company Limited v Canterbury Regional Council, EC, C8/01.
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subject to the proposed conditions attached as Appendix 3 to this decision, save for the
deletion of the conditions proposed by Genesis to meet Maori concerns and as

summarised by us in paragraph 453 of this decision.

[478] Because of the complexity of the conditions leave is reserved for the Council to
make an application to the Court for an amendment to the proposed conditions within 30

working days.

[479] The Draft Consent Orders awaiting approval can now be made in accordance with

this decision. Counsel for Genesis is to file orders for sealing and issue.

[480] Costs are reserved.

DATED at AUCKLAND this /% day of M 2004,

For the Court:

L b Uty

R Gordon Whiting
Environment Judge
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APPENDIX 1

SUMMARY OF RESQURCE CONSENT APPLICATIONS

SUBJECT TO APPEAL

Wahianoa Aqued.uct and Mangaio Tunnel

101275

101276

101277

101278

Water permit — To divert the full flow of water between tributanes
of the Whangaehu River within the area defined by map references
NZMS 260 T20: 358-000, T20: 428-990, T20: 428-980 and T20: 358-
088,

Water permit — To dam, divert and take water at a minimum
combined quantity of up to 9 cubic metres per second from 22
waterways within the area defined by map references NZMS 260
T20: 358-000, T20: 428-990, T20: 428-980 and T20: 358-988.

Discharge permit - To discharge water taken pursuant to Resource
Consent Application No. 101276 and any material contained therein
at a maximum rate of up to 9 cubic metres per second into the
Mangaio Stream at or about map reference NZMS 260 T20: 446-989.

Discharge permit - To discharge water taken pursuant to Resource
Consent Application No. 101276 and any material contained therein
into 21 waterways within the area defined by map references NZMS
260 T20: 358-000, T20: 428-990, T20: 428-980 and T20: 358-988 for
the purpose of draining water from the Wahianoa Aqueduct.

Moawhango Section

101279

101280

101281

Water permit - To dam the Moawhango River at or about map
reference NZMS 260 T20: 472-962 by means of the Moawhango
Dam structure.

Discharge permit — To discharge water and any material contained
therein into the Moawhango River downstream of the Moawhango
Dam structure, at or about map reference NZMS 260 T20: 472-962
via controlled release mechanisms as follows:

- Via the drawdown wvalve at a maximum rate of 75 cubic
metres per second;

- Via the special release valve at a maximum rate of 3 cubic
metres per second.

Water permit - To divert and take water at a maximum rate of up
to 25 cubic metres per second from Lake Moawhango at or about map
reference NZMS 260 T20: 485-994.

Whakapapa to Mangatepopo Intakes/Western Diversion

Water permit — To dam the Whakapapa River by means of the
Whakapapa Intake structure and to divert and take water at a




101283

101284

101285

101286

101287

maximum rate of up to 40 cubic metres per second from the
Whakapapa River at or about map reference NZMS 260 S19: 234-
289.

Water permit — To dam the Okupata Stream by means of the
Okupata Intake structure and to divert and take water at a maximum
rate of up to 2 cubic metres per second from the Okupata Stream at or
about map reference NZMS 260 S19: 287-351.

Water permit — To dam the Taurewa Stream by means of the
Taurewa Intake structure and to divert and take water at a maximum
rate of up to 2 cubic metres per second from the Taurewa Stream at or
about map reference NZMS 260 T19: 305-356.

Water permit — To dam the Tawhitikuri Stream by means of the
Tawhitikuri Intake structure and to divert and take water at a
maximum rate of up to 2 cubic metres per second from the
Tawhitikuri Stream at or about map reference NZMS 260 T19: 311-
359.

Water permit — To dam the Mangatepopo Stream by means of the
Mangatepopo Intake structure and to divert and take water at a
maximum rate of up to 5 cubic metres per second from the
Mangatepopo Stream at or about map reference NZMS 260 T19: 313-
361.

Discharge permit — To discharge the water taken pursuant to
Resource Consent Application Nos 101282, 101283, 101284, 101285
and 101286 and any material contained therein at a maximum rate of
up to 51 cubic metres per seécond into Lake Te Whaian at or about
map reference NZMS 260 T19: 353-395,

Whanganui Intake

101288

101289

Water permit — To dam the Whanganui River by means of the
Whanganui Intake structure and to divert and take water at a
maximum rate of up to 14 cubic metres per second from the
Whanganui River at or about map reference NZMS 260 T19: 353-
386.

Discharge permit — To discharge the water taken pursuant to
Resource Consent Application No 101288 and any material contained
therein at a maximum rate of up to 14 cubic metres per second into Te
Whaiau Stream at or about map reference NZMS 260 T19: 357-390.

Central Lakes/Rotoaira West

101290

101291

Water permit — To dam Te Whaiau Stream at or about map
reference NZMS 260 T19: 357-398 by means of the Te Whaiau Dam
structure which forms Lake Te Whaiau.

Water permit — To divert and take water at a maximum rate of up to
74 cubic metres per second from Lake Te Whaiau at or about map
reference NZMS 260 T19: 360-398.




101292

101293

101294

101295

Discharge permit — To discharge the water taken pursuant to
Resource Consent Application No 101291 and any material contained
therein at a maximum rate of up to 74 cubic metres per second into
Lake Otamangakau at or about map reference NZMS 260 T19: 370-
406.

Water permit - To dam the Otamangakau Stream at or about map
reference NZMS 260 T19: 367-410 by means of the Otamangakau
Dam structure which forms Lake Otamangakau.

Discharge permit — To discharge water and any material contained
therein at a maximum rate of up to 3 cubic metres per second into the
Otamangakau Stream downstream of the Otamanakau Dam structure
via a controlled release mechanism at or about map reference NZMS
260 T19: 367-410.

Water permit — To divert and take water at a maximum rate of up to
55 cubic metres per second from Lake Otamangakau at or about map
reference NZMS 260 T19: 386-411.

Scheme-wide — Maintenance Activities

101296
incorporated
with 101299

Combined land use consent, water permit and discharge permit -
To undertake the following activities for the purpose of maintaining
structures within the Tongariro Power Development —

(1) to reconstruct or alter any structure or part of any structure
in, on, under or over the bed of a river or lake;

(ii} to enter, pass across or disturb the bed of a river or lake,
including for the purpose of removing or flushing accumulated
bed material in order to maintain the functional integrity and
operational efficiency of a structure;

(iif)  to deposit removed material on the bed of a river or lake;

(iv)  to dam and divert water;

(v) to discharge water into water;

(vi)  to discharge sediment and other materials into water-

within the area bounded by maps NZMS 260 S19, T19 and T20. This
includes, but is not limited to:

- The flushing, removal and deposition of accumulated
sediment and debris;

- Drainage and maintenance discharges from structures,
culverts, pipelines and tunnels;

- Discharges from the Whakapapa—-Tawhitikuri-Whanganui
Tunnel bulkhead maintenance discharge to the Tawhitikuri
Stream;

- Whakapapa-Tawhitikuri-Whanganui  Tunnel drain  valve
maintenance discharge to the Whanganui River;

- Discharges from the testing of gates and structures.

Combined land use consent, water permit and discharge permit
To undertake the following activities for the purpose of removing
sediment, weed, debris, plants and other material from watercourses
within the Tongariro Power Development-




(1) to disturb, remove, damage or destroy any of the above in,
on, under, over or adjacent to the bed of a river or lake;

(i)  to enter, pass across or disturb the bed of a river or lake;

(iii)  to divert water;

(iv)  to discharge water and or any of the above into water-

within the area bounded by maps NZMS 260 S19, T19 and T20.

101302 Discharge permit — To discharge materials onto or into land
associated with the removal of sediment, weed, debris or other
material from or adjacent to watercourses within the area bounded by
maps NZMS 260 S19, T19 and T20.

101303 Discharge permit — To discharge materials into the air, onte land
and into water from abrasive blasting activities associated with the
maintenance of TPD structures within the area bounded by maps
NZMS 260 S19, T19 and T20.

Scheme-wide — Other Activities (Manawatu-Wanganui Region)

101304 Land use consent — To use structures within the Tongariro Power
Development for the purposes of damming, diverting, taking and i
conveying water; discharging water and any other materials contained z
therein;, generating hydroelectricity; providing access across
waterways (bridges); measuring flows and water quality; and any
other activity necessary to enable the functioning of the Tongariro
Power Development within the are bounded by maps NZMS 260 S19, i
T19 and T20.

101305 I.and use consent — To erect, place, alter, extend, maintain,
remove or demolish structures within the Tongariro Power
Development for the purposes of measuring flows and water quality
or any other monitoring within the area bounded by maps NZMS 260 5
519, T19 and T20. ‘

101306 Land use consent — To place structures in streams, rivers and lakes !
upstream of Tongariro Power Development structures for safety
reasons or {o prevent material entering the structures within the area
bounded by maps NZMS 260 S19, T19 and T20.

101307 Combined water permit and discharge permit — To take water,
divert water and discharge water and any material contained therein
for the purpose of —

(1) Conveying surface water and ground water around, through,
over, under or past structures within the Tongariro Power
Development;

(i) Providing for water leakage to, from and through structures
within the Tongariro Power Development-

except as provided for by other resource consents, within the area
bounded by maps NZMS 260 S19, T19 and T20.

101309 Water permit — To take up to 20 cubic metres of water per day

within the area bounded by maps NZMS 260 S19, T19 and T20 for

purposes related to the operation of the Tongariro Power N
Development other than generating hydroelectricity.
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101310 Discharge permit — To discharge stormwater from buildings and
other structures onto or into land, or into water, within the area
bounded by maps NZMS 260 S19, T19 and T20.
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APPENDIX 3

Wahianoa Aqueduct Diversions
Manawatu-Wanganui Region
101275

Water permit — To divert the full fiow of water between tributaries of the Whangaehu
River [diverted catchments above Wahianoa Aqueduct intakes] within the area defined
by map references NZMS 260 T20: 358 000, T20: 428 990, T20: 428 980 AND
T20:358 988 for a duration of 35 years from the commencement of this resource
consent subject to the following conditions:

Scope of consent

i This exercise of this resource consent shall only apply to streams being
intercepted by the Wahianoa Aqueduct prior to the commencement of this
consent. The flow capacity of any of the existing diversion structures and of the
Wahianoa Aqueduct shall not be increased under the exercise of this resource
consent.

Responsibility for structural integrity and erosion control

2 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of any
Wahianoa Aqueduct diversion, if in the opinion of the Manawatu Wanganui
Regional Council that erosion directly results from the operation of that
diversion.

Advice Note: A separate resource consent may be required as a result of the need to
undertake erosion control works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Cultural and Spiritual Matters

3 The Consent Holder shali—after-consuliation-withuse their best endeavours 10
develop and reach agreement -Ngati-Raengiwith Ngati Rangi Trust—develep-a
proeass-to-address-the-follewing-matters_on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withiras it affects their rohe.

ii) Ongoing consuitation with-Ngati-Rangibetween the Consent Hoider and
Ngati Rangi Trust on matters pertaining to the operation and effects of
the TPD.

iii) Preparation and implementation of a Cultural Management Hlen
thatPlan for the Eastern Diversion of the TPD that:

faeMa%eFacmtates on- gomg eensaﬂa%reﬂconsultanon between

the Consent Holder and Ngati Rangi Trust .
. Provides tangata-whergaNgati Rangi Trust with full opportunity

to formulate appropriate kaitiaki preteesisprotocals in relation to
the_operation, effects and monitoring of the TPD and to

implement them.

d AHewHanga{a—wheﬁua—m%—eppemmﬁy—ﬁer—mam—ame—m

menaenng—apegfammeslarowdes for the input of ad\nce and

information by Ngati Rangi_ Trust into the formulation and

impiementation __of management _ plans __and monitoring
programmes in relation to the operation and effects of the TPD.




management _plans and monitoring programmes _referred to in _this

[ For the avoidance of doubt, it is expected that discussion about
condition will include scientific matters.

| 4 The Consent Holder shall, during-calendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council and Ngati Rangi Trust a written report
l on the matters referred to in condition 3_including advice as to the steps taken

by the Consent Holder to avoid, remedy or mitigate any cultural or spiritual
effects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

5 The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 4, serve notice on the Consent Hoider under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cuitural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adeguacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or Cancellation of Conditions

6. The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1)(a) of the Resource Management Act at any time within one
month of the anniversary each year of the commencement of this consent.

Treaty Of Waitangi Claim Settlements

7. The Manawatu Wanganui Regional Council shall, within 12 months of the
Crown——setfifingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-erlakes-dammed-er-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseurce-Management
Act-109+-matters-contained-in-the-said-setlernentmatters contained in the said

legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all

said—setilementmatters _contained in_the said leqgisiation that affect the
application _or operation of the Resource Management Act 1991 or the

application or operation of this consent.

The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than_condition 7, by giving notice of its intention to do so pursuant to section
127{1)4a} of the Resource Management Act 1891 within 12 months of the
Crown—Settlingenactment of legislation which settles any Treaty of Waitangi




3

claim by-wi in respect of rivers-oHakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined. :




Wahianoa Aqueduct Take
Manawatu-Wanganui Region
101276

Water permit — To dam, divert and take water at a maximum combined quantity of up
to 9 cubic metres per second from 22 waterways [Wahianoa Aqueduct] within the area
defined by map references NZMS 260 T20: 358 000, T20: 428 990, T20: 428 980 AND
T20: 358 988 for a duration of 35 years from the commencement of this resource

consent subject to the following conditions:

Areal Extent of Consent

1 The watercourses that this consent applies to are:

intake | Watercourse Point of Take

No.

i. Unnamed tributary of the Whangaehu River NZMS 260 T20:424985
2. Unnamed tributary of the Whangaehu River NZMS 260 T20:419985
3. Unnamed tributary of the Whangaehu River NZMS 260 T20:417986
4. Unnamed tributary of the Whangaehu River NZMS 260 T20:416986
5. Tomowai Stream NZMS 260 T20:414987
8. Unnamed tributary of the Whangaehu River NZMS 260 T720:413986
7. Unnamed tributary of the Whangaehu River NZMS 260 T20:409985
8. Unnamed tributary of the Whangaehu River NZMS 260 T20:407985
9. Unnamed tributary of the Whangaehu River NZMS 260 T20:404984
10. Makahikatoa Stream NZMS 260 T20:401984
11. Unnamed tributary of the Wahianoa River NZMS 260 T20:397986
12. Unnamed tributary of the Wahianoa River NZMS 260 T20:394986
13, Unnamed tributary of the Wahianoa River NZMS 260 T20:393986
14, Unnamed tributary of the Wahianoa River NZMS 260 T20:387987
15. .Unnamed tributary of the Wahianoa River NZMS 260 T20:383988
16. Unnamed tributary of the Wahianoa River NZMS 260 T20:378988
17. Unnamed tributary of the Wahianoa River NZMS 260 T20:376990
18. Wahianoa River NZMS 260 T20:376990
19. Unnamed tributary of the Tokiahuru Stream NZMS 260 T20.368992
20. Unnamed tributary of the Tokiahuru Stream NZMS 260 T20:368092
21. Unnamed tributary of the Tokiahuru Stream NZMS 260 T20:364993
22. Unnamed tributary of the Tokiahuru Stream NZMS 260 T20:362994

Intake structure design capacity

2 The rate of water diverted and taken pursuant to this resource consent shall be
deemed to comply with this consent if the capacity of each intake structure is
no greater than it was at the date of commencement of this consent.

Responsibility for structural integrity and erosion control

3 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of any
Wahianoa Aqueduct diversion structure, if in the opinion of the Manawatu
Wanganui Regional Council that erosion directly results from the operation of

that structure.
Advice Note: A separate resource consent may be required as a result of the need to
undertake erosion control works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being undertaken.




Cuitural and Spiritual Matters

4 The Consent Holder shall—afterconsultation-withuse_their best endeavours to
develop and reach agreement -Ngati-Rargiwith Ngati Rangi Trust-developa
ﬁfeeess—%e—aédfess-the-fe#evmag-maﬁeﬁs on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their rohe.

i) Ongoing consultation with-Ngati-Rangibetween the Consent Holder and
Ngati Rangi Trust on matters pertaining to the operation and effects of
the TPD.

iii} Preparation and implementation of a Cultural Management Plan
thatPlan for the Eastern Diversion of the TPD that:

faciitateFacilitates on-going eonsultationconsultation between
the Consent Holder and Ngati Rangi Trust.

. Provides tangata—wherwaNgati Rangi Trust with full opportunity

to formulate appropriate kaitiaki proteeelsprotocols in relation to
the operation, effects and monitoring of the TPD and to

implement them.

mem%nag—pmgmnmProvndes for the input _of ad\nce and
information by Ngati Rangi Trust into the formulation and

impiementation _of _management plans and _monitoring
y programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about
management_plans and monitoring programmes_referred to in this
i condition will include scientific matters.

[ 5 The Consent Holder shall, during-calendar-yearin February 2009, provide to the
Manawatu Wanganui Regional Council and Ngati Rangi Trust a written report
on the matters referred to in condition 4, including advice as to the steps taken
by the Consent Holder to_avoid, remedy or mitigate any cuitural or spiritual
effects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

6 The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 5, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the culturai and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

ge or Cancellation of Conditions
The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant




to Section 127(1)(a) of the Resource Management Act at any time within one
month of the anniversary each year of the commencement of this consent.

Within 6 months of the commencement of this consent the Consent Holder
shall construct a recreational bathing hole in the bed of the Whangaehu River.
The location of that bathing hole shall be determined in consultation with the
Ngati Rangi Trust and the Manawatu Wanganui Regional Council. The
Consent Holder shall maintain the bathing hole for the duration of this consent.

Treaty Of Waitangi Claim Settlements

g

10

The Manawatu Wanganui Regional Councll shall, within 12 months of the
Crewn—setlingenactment of legislation which settles any Treaty of Waitangi
claim by in respect of Hvers-ortakes-dammed-or-divertedany rivers, |lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseuree-Management
Act-1091-matiers-contained-in-the-said-settlementmatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all

said—settlemertmatters _contained in _the said legislation that affect the
application or operation of the Resource Management Act_1991 or the
application or operation of this consent.

The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than condition 9, by giving notice of its intention to do so pursuant to section
127(1){a} of the Resource Management Act 1991 within 12 months of the
Grown-—setilingenactment of legislation which settles any Treaty of Waitangi
claim by-twi in respect of Fivers-erlakes-darmmed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.




Discharge to Mangaio Stream
Manawatu-Wanganui Region
101277

Discharge permit — To discharge water taken pursuant to Resource Consent 101276
and any material contained therein at a maximum rate of up to 9 cubic metres per
second into the Mangaio Stream [Mangaio Tunnel discharge] at or about map
reference NZMS 260 T20: 446 989 for a duration of 35 years from the commencement
of this resource consent subject to the following conditions:

Rate of Discharge

1, The maximum rate of discharge of water to the Mangaio Stream shall not
exceed 9 cubic metres per second as measured at the outlet of the Mangaio
Tunnel. .

Discharge Restrictions
2. Discharge to the Mangaio Stream shall cease when:

i The water level in Lake Moawhango is at or above 851.6 metres above
Moturiki Datum, is rising and spill is likely to occur from the lake;
ii The pH of water in the Wahianoa Aqueduct at Gate 51 is less than 5.

3. The Consent Holder shall operate and maintain two lahar detection devices at
the following locations:

i At or upstream of NZMS 260 T20: 376-989 (upstream of the Wahianoa
Intake).
ii At or upstream of NZMS 260 T20: 393-093 (on the Whangaehu River).

4. tn the event that the lahar monitoring devices identified in condition 3 indicate
that a lahar is likely to pass down the Wahianoa Aqueduct, the Mangaio Gate
[Gate 51] shall be shut to prevent contaminated water entering the Mangaio
Stream. The Mangaic Gate [Gate 51] shall remain closed until such time as
the pH of water in Wahianoa Agueduct exceeds 5.

5. The lahar detection devices located in accordance with condition 3 and the
system triggering the closure of the gate shall be automated and shall be
maintained in a sound working condition and tested every 6 months. The
results of the tests shall be documented and provided to the Manawatu
Wanganui Regional Council within 10 working days of their completion.

Flow and pH monitoring

6. The Consent Holder shall monitor the flow into the Mangaio Stream and the pH
of water in the Wahianoa Aqueduct on a continuous basis and shall provide
copies of that information to the Manawatu Wanganui Regional Council within 5
working days upon request.

Responsibility for erosion control

7. The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of the
Mangaio Tunnel discharge point into the Mangaio Stream, if in the opinion of
the Manawatu Wanganui Regional Council that erosion directly results from
that discharge.




Advice Note: A separate resource consent may be required as a result of the need to

undertake erosion controf works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Volcanic Activity Management Plan

8.

Within twelve months of the commencement of this consent, the Consent
Holder shalt prepare a Volcanic Activity Management Plan to the satisfaction of
the Manawatu Wanganui Regional Council. The Management Plan shall be
prepared following consultation with the Department of Conservation, the
Ruapehu District Council, Taupo District Council, the New Zealand Defence
Force and the Manawatu Wanganui Regional Council. The purpose of the Plan
shall be to detail procedures for the management of TPD structures in order to
minimise, to the greatest extent practicable, risks to property, life and the
natural environment arising from the operation of TPD structures during or
foillowing lahar flows and other volcanic events.

The pian shall include:

i an assessment of key environmental risks arising from the operation of
TPD structures during or following a volcanic event.

i a description of the procedures to be followed to minimise these risks.

iii the communications to be undertaken by the Consent Holder in order to
give effect to the plan.

This consent shall be exercised in accordance with the Volcanic Activity
Management Plan prepared in accordance with condition 8. Where there is
any inconsistency between the provisions of the Volcanic Activity Management
Plan and the conditions of this consent, then the conditions of this consent shall
prevail.

Cultural and Spiritual Matters
10

The Consent Holder shall—a#ereeonsultation-withuse their best endeavours to
develop and reach agreement -Ngati-Rangiwith Ngati Rangi Trust;—develep-a
processto-addressthefollowing-matters_on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-that-is-withinas it affects their rohe.

i) Ongoing consultation with-Ngati-Rargibetween the Consent Holder and
Ngati Rangi Trust on matters pertaining to the operation and effects of
the TPD.

iii Preparation and implementation of a Culturai Management Plan
thatPlan for the Eastern Diversion of the TPD that:

precess-through-the—creation-of-a-co-operative—environment-te
facilitateFacilitates on-going eensultatienrconsultation between
the Consent Holder and Ngati Rangi Trust.

. Provides tangata-whenuaNqati Rangi Trust with full opportunity

to formuiate appropriate kaitiaki pretecelsprotocols in relation to
the operation, effects and monitoring of the TPD and to

implement them.

mem%eﬂng—-pr—egfammesProwdes for the mout of adwce and

information by Ngati Rangi Trust into the formulation and




implementation  of management plans and monitoring
programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is_expected that discussion about
management plans and monitoring programmes referred io in this
condition will include scientific matters.

11 The Consent Hoider shall, during-ealendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council and Ngati Rangi Trust a written report

on the matters referred to in condition 10,_including advice as to the steps
taken by the Consent Holder to avoid, remedy or mitigate _any cultural or
spiritual effects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters) . -

12 The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 11, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or cancellation of consent conditions

13 The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1){a) of the Resource Management Act at any time within one

i month of the anniversary each year of the commencement of this consent.

; Treaty Of Waitangi Claim Settlements

14 The Manawatu Wanganui Regional Council shall, within 12 months of the
, Crown—seitlingenactment of legislation which settles any Treaty of Waitangi
] claim by-iwi in respect of rivers-erlakes-dammed-ordivertedany rivers, lakes or
i other waterways dammed or diverted or otherwise affected by the TPD, serve
" notice on the Consent Holder under section 128 of the Resource Management
Act 1891 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseurce-Marnagement
Act-1991-matters-eontained-in-the-said-setifementmatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all

said—setilementmatters contained in the said legislation that affect the
} application or operation of the Resource Management Act 1991 or the

N applicaticn or operation of this consent.

The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent,_other
than condition_14, by giving notice of its intention to do so pursuant to section




10

127(1¥ay of the Resource Management Act 1991 within 12 months of the
Grewn—settlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-er-lakes-dammed-er-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined. :
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Wahianoa Aqueduct Discharges to Whangaehu
Manawatu-Wanganui Region
101278

Discharge permit — To discharge water taken pursuant to Resource Consent 101276
and any material contained therein into the waterways below intakes 2 to 22
[Wahianoa Aqueduct discharge] within the area defined by map references NZMS 260
T20: 358 000, T20: 428 990, T20: 428 980 AND T20: 358 988 for the purpose of
draining waters from the Wahianoa Aqueduct for a duration of 35 years from the

commencement of this resource consent subject to the following conditions:

Areal Extent of Consent

1 The watercourses that this consent applies to are:

Intake | Watercourse Point of Take

No. '

2 Unnamed tributary of the Whangaehu River NZMS 260 T20:419985
3 Unnamed tributary of the Whangaehu River NZMS 260 T20:417986
4 Unnamed tributary of the Whangaehu River NZMS 260 T20:416986
5 Tomowai Stream NZMS 260 T20:414987
6 Unnamed tributary of the Whangaehu River NZMS 260 T20:413986
7 Unnamed tributary of the Whangaehu River NZMS 260 T20:409985
8 Unnamed tributary of the Whangaehu River NZMS 260 T20:407985
9 Unnamed tributary of the Whangaehu River NZMS 260 T20:404984
10 Makahikatoa Stream NZMS 260 T20:401984
11 Unnamed tributary of the Wahianoa River NZMS 260 T20:397986
12 Unnamed tributary of the Wahianoa River NZMS 260 T20:394986
13 Unnamed tributary of the Wahianoa River NZMS 260 T20:393986
14 Unnamed tributary of the Wahianca River NZMS 260 T20:387987
15 Unnamed tributary of the Wahianoa River NZMS 260 T20.383988
16 Unnamed tributary of the Wahianoa River NZMS 260 T20:378988
17 Unnamed tributary of the Wahianoa River NZMS 260 T20:.376990
18 Wahianea River NZMS 260 T20;376990
19 Unnamed tributary of the Tokiahuru Stream NZMS 260 T20:368992
20 Unnamed tributary of the Tokiahuru Stream NZMS 260 T20:368992
21 Unnamed tributary of the Tokiahuru Stream NZMS 260 T20:364993
22 Unnamed tributary of the Tokiahuru Stream NZMS 260 T20:362994

Responsibility for erosion control

2 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of any
Wahianoa Agueduct discharge listed in condition 1, if in the opinion of the
Manawatu Wanganui Regional Council that erosion directly resuits from that
discharge.

Advice Note: A separate resource consent may be required as a result of the need fo

undertake erosion control works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Public warning

3 Within 6 months of the commencement of this resource consent, the Consent
Holder shall develop a system, to the satisfaction of the Manawatu Wanganui
Regiona! Council, for warning potentially affected members of the public and
potentially affected downstream property owners or occupiers of the likely
increase in flows downstream of intakes 2 to 5 inclusive when this consent is
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Cultural and Spiritual Matters

4

The Consent Holder shall;-after-consultation—withuse their best endeavours to
develop and_reach agreement -Ngati-Rangiwith Ngati Rangi Trust-develep-a
process-to-address-the-following-ratters on a process that provides for:

i} The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thats-withinas it affects_their rohe.

i) Ongoing consultation with-Ngati-Rangibetween the Consent Holder and
Ngati Rangi Trust on matters pertaining to the operation and effects of
the TPD,

iii) Preparation and implementation of a Cultural Management Plan
thatPlan for the Eastern Diversion of the TPD that:

. Makes-provision-for-tangata-whenua-to-have-casy-ontryte-the

process—through-the-ereation-ot-o-ce-operative-enrvirormentto
facilitateFacilitates on-going eensukatienconsultation between
the Consent Holder and Ngati Rangi Trust.

. Provides tangata-wheruvaNgati Rangi Trust with full opportunity

to formulate appropriate kaitiaki pretecetsprotocols in relation to
the operation, effects and monitoring of the TPD and to

implement them.

men&enﬂg—pfegﬁammesProwdes for the input of advnce and

information by Nagati Rangi Trust into the formulation and
implementation _of management plans _and monitoring
programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about
management_plans_and _monitoring programmes_referred to in this
condition will include scientific matters.

The Consent Holder shall, during-ealendar-yearin February 2009, provide to the
Manawatu Wanganui Regional Council and Ngati Rangi Trust a written report

on the matters referred to in condition 4, including advice as to the steps taken

by the Consent Holder to_avoid, remedy or mitigate any cultural or_spiritual
effects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

6

FEAL OF >

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 5, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

6h Ange or cancellation of consent conditions

The Consent Holder may apply to the Council for a change or canceliation of any

1 of the conditions to this consent by giving notice of its intention to do so pursuant
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to Section 127(1)(a) of the Resource Management Act at any time within one
month of the anniversary each year of the commencement of this consent.

Treaty Of Waitangi Claim Settlements

8

\

The Manawatu Wanganui Regional Council shall, within 12 months of the
Grown-setttingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-erlakes-dammed-er-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseufee-Mafmgemem
Ast-1094-matters-eontained-in-the-said-settlerreptimatiers contained in the said
legislation that affect the application or operation of the Besource Management

Act 1991 or the application or operation of this consent.
For the avoidance of doubt, any review pursuant to this condition may impose

turther or additional review conditions for the purpose of making the consent
consistent with all Reseuree-Management-Act—1094-matters—contained-in-the
said—setlementmatters confained in the said legislation that affect the
application or operation_of the Resource Management Act 1991 or_the

application or operation of this consent.

The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent,_other
than condition 8, by giving notice of its intention to do so pursuant to section
127(1)4ay of the Resource Management Act 1991 within 12 months of the

Gre»w&—seﬁ}mg enactment of legislation which_settles any Treaty of Waitangi
claim by-iwi in respect of rivers-erdakes-dammed-ordivertedany rivers, lakes or

other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1981, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.
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Moawhango Dam
Manawatu-Wanganui Region
101279

Water permit — To dam the Moawhango River [Moawhango Dam] at or about map
reference NZMS 260 T20: 472 962 for a duration of 35 years from the commencement
of this resource consent subject to the following conditions:

Dam specifications

1 The dam spillway crest shall be maintained at 852.1 metres above Moturiki
Datum and the width of the spillway shall be maintained at 128.1 metres.
Compliance with this condition shail be satisfied provided that the dimensions
are not altered from those existing at the date of commencement of consent.

Minimum Lake level

2 The normal minimum lake operating level shall be 835.75 metres above
Moturiki datum. The Lake may be drawn down below this level for
maintenance or dam safety purposes. In the event of this oceurring, notification
shall be provided to the Manawatu Wanganui Regional Council within 48 hours
of the event.

Willow Control

3. Commencing in the year following the commencement of this consent and for
each subsequent year that this consent is exercised, the Consent Holder shall
undertake and maintain willow control measures on the Moawhango River in
the vicinity of the Moawhango Village at a rate of not less than 200 metres per
annum, as set out in the Willow Control Management Plan prepared pursuant
to condition 4.

4. Within six months of the commencement of this consent, the Consent Holder
shall prepare a Willow Control Management Plan to the satisfaction of the
Manawatu Wanganui Regional Council, that sets out the specific measures to
be utilised to satisfy the requirements of condition 3.

The Willow Control Management Plan shall be prepared and updated
annually, following consultation with the Moawhangoe community, the
Department of Conservation and the Manawatu Wanganui Regional Council.

Dam safety

5. The Consent Holder shall have in place a Dam Safety Assurance Programme
in accordance with the Dam Safety Guidelines issued by the New Zealand
Society on Large Dams, dated November 1995 and as updated from time to
time. Reports documenting the findings of surveillance, inspections and
safety reviews shall be made available to the Manawatu Wanganui Regional
Council upon reguest.

Lakeshore Erosion Monitoring and Responsibility For Lakeshore Erosion
Control

6. The consent holder shall undertake monitoring of lakeshore erosion adjacent to
the existing access road from the confluence of the Mangaio Stream with Lake
Moawhango to a position 1 kilometre east of the Moawhango Dam. If in the
opinion of the Manawatu Wanganui Regional Council any lakeshore erosion
poses a risk to the structural integrity or safe use of the access road then, in
consultation with the New Zealand Defence Force and the Ruapehu District
Council, the consent hoider shall design and implement lakeshore erosion
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protection works and/or road repairs to the satisfaction of the Manawatu
Wanganui Regional Council. The consent holder shall be responsible for the
maintenance of any erosion control works established under the requirements
of this consent condition.

Advice Note: A separate resource consent may be required as a resuft of the need to

undertake erosion control works. Any such consent shall be obtained by the
consent holder at their sole expense prior to any works being undertaken.

Cuitural and Spiritual Matters

7

The Consent Holder shali—akerconsultation-withuse their best endeavours to
develop and reach agreement -Ngati-Rargiwith Ngati Rangi Trust-develep-a
proeess-te-addressthe-following-matters on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project areathatis-withinas it affects their rohe.

ii) Ongoing consultation with-Ngati-Rangibetween the Consent Holder and
Ngati Rangi Trust on matters pertaining to the operation and effects of
the TPD.

iii) Preparation and implementation of a Cultural Management Flan
thatPlan for the Eastern Diversion of the TPD that:

faa#tateFacﬂ;tates on- goung eeﬂsu#ahenconsubtation between

the Consent Holder and Ngati Rangi Trust.

. Provides tangate-whenuaNgati Rangi Trust with full opportunity
to formulate appropriate kaitiaki preteselsprotocols in relation to
the operation, effects and monitoring of the TPD and to
impiement them.

meﬂ%ﬁ#@—pmgfammesProwdes for the input of adwce and

information by Ngati Rangi Trust into the formulation and

implementation _of management plans _and monitoring
programmes in relation to the operation and effects of the TPD.

For_the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes referred to in_this

condition will include scientific matters.

The Consent Holder shall, durirg-calendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council and Ngati Rangi Trust a written report

on the matters referred to in condition 7_including advice as to the steps taken
by the Consent Holder to avoid, remedy or mitigate any cultural or spiritual
effects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 8, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.
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For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or cancellation of consent conditions

10 The Consent Holder may apply to the Councit for a change or cancellation of
any of the conditions to this consent by giving notice of its intention to do so
pursuant to Section 127(1)(a) of the Resource Management Act at any time
within one month of the anniversary each year of the commencement of this
consent.

Treaty Of Waitangi Claim Settlements

11 The Manawatu Wanganui Regional Council shall, within 12 months of the
Grown—settlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-elakes-dammed-ordivertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for

the purpose of making the consent consistent with all Reseuree-Management
Act1904-matiers-contained-in-the-said-settlementmatters contained in the said

legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent, :

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all Reseurce—Management-Act1994-matiers—contained-in-the
said—setlernentmatters _contained in the said legislation that affect the
application or operation of the Resource Management Act 1991 or the
application or operation of this consent.

12 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent,_other
than condition 11, by giving notice of its intention to do so pursuant to section
127(1){a} of the Resource Management Act 1991 within 12 months of the
Grewn—seﬁlmg enactment of legislation which settles any Treaty of Waitangi
claim by-wi in respect of rivers-erlakes-dammed-er-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.
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Community facilities

Subject to being able to obtain landowner access and the necessary resource
consents, the Consent Holder has agreed to install the “Community Amenity Facilities”,
as generaily defined in the plan attached to this consent. The Consent Holder has

. agreed to install these facilities with 12 months of the commencement of this consent.

The Consent Holder has also agreed to maintain these facilities for three years
following their completion.

Private Agreements

In granting this consent particular regard has been had to the agreements reached by
the Consent Holder with Ngati Tamakopiri, Ngati Whitikopeka and Ngati Hauiti, and
with the Wellington and Taranaki Fish and Game Councils.
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Moawhango Dam Discharge
Manawatu-Wanganui Region
101280

Discharge permit — To discharge water and any material contained therein into- the
Moawhango River downstream of the Moawhango Dam structure f[Moawhango Dam
discharge].

i Via the drawdown valve at a maximum rate of 75 cubic metres per second; and
i. Via the special release valve at a maximum rate of 3 cubic metres per second,
and

ifi. Via the dam spiliway.

at or about map reference NZMS 260 T20: 472 962 for a duration of 35 years from the
commencement of this resource consent subject to the following conditions

Public warning system

1 As soon as practicable, but nc later than 12 months following the
commencement of this consent, the Consent Holder shall develop, to the
satisfaction of the Manawatu Wanganui Regional Council, a system for warning
members of the public and downstream property owners and occupiers when
the discharge from the drawdown valve reaches 30 cubic metres per second or
when flows occur over the spillway. The Consent Holder shail consult with the
NZ Defence Force, property owners and occupiers adjacent to the Moawhango
River from the dam to Moawhango Village, the Moawhango community
generally, the Ruapehu and Rangitikei District Councils and the Manawatu
Wanganui Regional Council regarding the development of the warning system.

Responsibility for structural integrity and erosion control

2 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of any
discharge authorised under this consent, if in the opinion of the Manawatu
Wanganui Regional Council that erosion directly results from that discharge.

Advice Note: A separate resource consent may be required as a result of the need to
undertake erosion control works. Any such consent shalf be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Flushing flows

3. The Consent Holder shall ensure that a minimum of four flushing flows from the
Moawhango Dam to the Moawhango River occur during each summer that this
consent is in force and as further defined in Condition 4. The magnitude of
each flushing flow shall be not less than 30 cubic metres per second at the
point of discharge from the dam. For the purposes of this condition, this flow is
deemed to be that provided by opening the drawdown valve in accordance with
the established rating curve for the valve (as attached to and forming part of
this consent or the most recent updated rating provided in accordance with
condition 6) to at least the opening required to maintain a flow of 30 cubic
metres per second, The drawdown valve shall be opened in stages over a one
hour period, held at the opening required to maintain a flow of 30 cubic metres
per second for a period of at least nine hours, and closed in stages over a one
hour period.

Unless otherwise agreed in writing by the Manawatu Wanganui Regional
Council following Consent Holder consuitation with the Moawhango community,
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the flushing flow shall occur in each of the months of December, January,
February and March., Two of the four flushing flows shall commence on days
and at times fixed in consultation with the New Zealand Recreational Canoeing
Association. The two flushing flows not fixed in consultation with the New
Zealand Recreational Canoeing Association shalt occur during the first natural
fresh that occurs in the Moawhango River during each month, except that if a
natural fresh has not occurred by the 21% day of any month, the flushing flows
shall commence from the Moawhango Dam at § am on the foliowing Monday.

Minimum residual flow

5.

Upon the commencement of this consent, the Consent Holder shall provide a
continuous flow release from the Moawhango Dam to the Moawhango River of
not less than 600 litres per second at the point of discharge from the dam. For
the purposes of this condition, this flow is deemed to be that provided by
opening the special release valve in accordance with the established rating
curve (attached to and forming part of this consent} for the valve to at least the
opening required to maintain a flow of not less than 600 litres per second.

Discharge ratings

6

The Consent Holder shall maintain and update discharge ratings for the
drawdown valve and special release valve. The ratings for the drawdown valve
and special release valve shal! be verified by alternative means of measurement
within 3 months following the commencement of this consent. The results of that
verification exercise shall be provided to the Manawatu Wanganui Regional
Council within 10 working days of their completion.

Consultative meetings

7.

During each year that this consent is exercised, the Consent Holder shall invite
representatives of the Moawhango community, tangata whenua, and
conservation and recreation interests to attend a Consultative Meeting to be
held during the month of July. The Consent Holder shall notify its intention to
hoild a consultative meeting by public notice in a newspaper circulating in the
area at least fourteen days and not more than one month in advance of the
meeting.

The purpose of the Consultative Meeting is to provide an opportunity to discuss
all matters pertaining to this consent, including, but not limited to, the results of
monitoring undertaken pursuant to this consent.

The Consent Holder shall circulate minutes of the Consultative Meeting to ail
attendees and the Manawatu Wanganui Regional Counci! within one month of
the meeting.

Information on the flow in the Moawhango River at the Moawhango Village at
NZMS 260 T21: 557-745 shail be made available to the pubiic via a free
telephone system. The flow information provided shall be updated hourly.

Eastern Diversion Monitoring Plan
10

Within 6 months following the commencement of this resource consent the
Consent Holder shall prepare an Eastern Diversion Monitoring Plan to the
satisfaction of the Manawatu Wanganui Regional Council. That Plan shall
relate to the exercise of consents 101277, 101279 and 101280.

The aim of the Plan shall be to detail the type, frequency and location of
monitoring that will be undertaken by the Consent Holder to assess the effects of
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the discharges from Lake Moawhango on: algal and periphyton growth in the
Moawhango River, the invertebrate community present in the Moawhango River,
and the potential effects of iake stratification on the Moawhango River, and the
potential erosion of the edge of Lake Moawhango.

Changes to the Plan may be made on an annual basis, subject to the approval of
the Manawatu Wanganui Regional Council, following the receipt by the Manawatu
Wanganui Regional Council of the Report specified in condition 11 of this
consent. .

The Plan shall address:;

i

vi.

vii.

vili.

Reporting

methodologies and procedures to monitor flow into the Mangaio Stream
and the pH of water in the Wahianoa Aqueduct as required by condition
7 of consent 101277,

methodologies and procedures to assess the abundance and composition
of algae, periphyton and invertebrates in the Moawhango River between
the dam and the Moawhango Village,

methodologies and procedures to assess water temperature downstream
of the dam,

methodologies and procedures to assess water quality of the discharge
authorised by this consent in terms of dissolved oxygen, iron, manganese
and soluble nutrients in the Moawhango River above the Aorangi Stream
confluence so that the potential occurrence and consequential effects of
thermal stratification within Lake Moawhango can be determined,
methodologies and procedures, developed after consuitation with the
Department of Conservation, to assess the adequacy of the minimum
residual flow established by condition § of this consent in terms of its
ability to support an invertebrate community generally representative (in
terms of abundance and composition) of a healthy high country lake fed
watercourse in the Moawhango River above the Aorangi Stream
confluence,

methodologies and procedures to assess the adequacy of the flushing
flows estabiished by condition 3 of this consent in terms of their ability to
improve the physical and biclogical characteristics of the Moawhango
River (particularly algat proliferations and offensive odours) between the
dam and the Moawhango Village,

methodologies and procedures to assess the extent and magnitude of
shoreline erosion at Lake Moawhango adjacent to the access road from
the confluence of the Mangaio Stream with Lake Moawhango to a position
1 kilometre east of the Moawhango Dam as required by condition 6 of
consent 101279. These methodologies are to be developed in
consultation with the New Zealand Defence Force, and shall include an
initial baseline survey, regular ongoing monitoring, and utilise information
derived from any previous lakeshore erosion monitoring undertaken by
the Consent Hoider,

the standards and guidelines that any monitoring activities shali be
designed in accordance with or required to comply with.

11 The Consent Holder shall provide to the Manawatu Wanganui Regional Council

and Ngati Ranqi Trust a written report by 31 August each year that this consent

is current. As a minimum this report shall include the following:

all data collected as required under condition 10 of this resource consent.




vi.

vi.

viii.
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a summary of the monitoring results required by condition 10 of this
resource consent and a critical analysis of that information in terms of
compliance and environmental effects,

a comparison of data with previously collected data identifying any
emerging trends,

comment on compliance with conditions of consents 161277, 101279 and
this consent,

any reasons for non-compliance or difficulties in achieving compliance
with the conditions of consents 101277, 101279 and this consent,

any works that have been undertaken to improve the environmental
performance of the TPD activities authorised by consents granted by the
Manawatu Wanganui Regional Council, and any such works that the
Consent Holder proposes to undertake in the following 12 months ,
recommendations on alterations to the monitoring required by condition 10
of this consent,

any other issues considered important by the Consent Holder.

report on and discuss complaints received regarding the activities
authorised by consents 101277, 101279 and 101280 and consents
101296, 101302, 101303, 101304, 101306, 101307, 101309 and 101310
which authorise the scheme wide maintenance of structures and activities
relating to the TPD.

report on and discuss feedback received from any community liaison
activities.

Consent Review

12 The Manawatu Wanganui Regional Council may in June of the fifth year after the
commencement of this resource consent, and in June every 5 years thereatfter,
serve notice on the Consent Holder under section 128 (1) of the Resource
Management Act 1991 of its intention to review conditions 3, 4 and 5 in terms of
their adequacy in avoiding, remedying or mitigating adverse effects on the
environment and to amend those conditions or add further conditions if
hecessary.

Specific purposes of the review shall be;

i

Advice Note:

to review the adequacy of the flushing flows specified in condition 3 in
terms of their ability to improve the physical and biclogical characteristics
of the Moawhango River from the Moawhango Dam to the Moawhango
Village (particularly algal proliferations and offensive odours), and to
amend that condition or add further conditions if necessary, and

to review the adequacy of the minimum flow specified in condition 5 in
terms of its ability to maintain an invertebrate community containing
species representative of a high country lake fed watercourse in the
Moawhango River from the Moawhango Dam to the confluence with the
Aocrangi Stream, and to amend that condition or add further conditions if
necessary; and

to evaluate the results of the Moawhango River monitoring specified in this
consent and to amend the conditions of this resource consent or add
further conditions if necessary to avoid, remedy or mitigate any adverse
effects identified by that monitoring.

Costs associated with any review of the conditions of this resource consent will be
recovered from the consent holder in accordance with the provisions of section 36
of the Resource Management Act 1991,
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Cultural and Spiritual Matters

13 The Consent Holder shall—afer-eensuttation-withuse their best endeavours 1o
develop and reach agreement -Ngati-Rangiwith Ngati Rangi Trust—develep—a
proeess-to-addressthe-following-matiers on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their rohe.

i) Ongoing consultation with-Ngati-Rangibetween the Consent Holder and
Ngati Rangi Trust on matters pertaining to the operation and effects of
the TPD.

iti) Preparation and implementation of a Cultural Management Plan
thatPlan for the Eastern Diversion of the TPD that:

#aemta%eFacmtates on- goung eensu#a‘aenconsultatlon between
the Consent Holder and Ngati Rangi Trust.

. Provides tangata-wheruaNgati Rangi Trust with full opportunity

to formulate appropriate kaitiaki preteeelsprotocols in relation to
the operation, effects and monitoring of the TPD and to

implement them.

Fﬁeﬂitefmg—pFegﬂlammesProv;des for the mput of adwce and
information by Ngati Rangi Trust into the formulation _and

implementation _of management plans _and _monitoring
programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes referred to_in this
condition will include scientific matters.

| 14 The Consent Holder shall, during-eaterdar-yearin February 2009, provide to the
Manawatu Wanganui Regional Council and Ngati Rangi Trust a written report

on the matters referred to in condition 13, including advice as to the steps
taken by the Consent Holder to avoid, remedy or mitigate any cultural or

spiritual effects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

15 The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 14, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

siAL 0F N
’7;5’{0

1 Khange or cancellation of consent conditions
ﬁ \ The Consent Holder may apply to the Council for a change or cancellation of any
R § of the conditions fo this consent by giving notice of its intention to do so pursuant
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to Section 127(1){(a) of the Resource Management Act at any time within one
month of the anniversary each year of the commencement of this consent.

Treaty Of Waitangi Claim Settlements

17 The Manawatu Wanganui Regional Council shall, within 12 months of the
GCrown—setlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-er-lakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseuree-Managerment
Act-1894-matters-contained-in-the-said-selfiementmatters contained in the said
legislation that affect the application or operation of the Resource Mapagement
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with ali Fleseewee—Managemeﬂ%Aet—%%—maﬂer—eeF#aﬂed%H—the
saig—sctiementmatiers _contained in the said leqgislation that affect the

application or operation of the Resource Management Act 1991 or_the
application or operation of this consent.

18 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent,_other
than condition 17, by giving notice of its intention to do so pursuant to section
127(1)4a) of the Resource Management Act 1991 within 12 months of the
Crown—settlingenactment of legislation which setiles any Treaty of Waitangi
claim by-iwi in respect of rivers-orlakes-dammed-er-divertedany rivers, lakes or

other waterways dammed or diverted or otherwise affected by the TFD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objecnon or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.

Private Agreements

In granting this consent particular regard has been had to the agreements reached by
the Consent Holder with Ngati Tamakopiri, Ngati Whitikopeka and Ngati Hauiti, and
with the Wellington and Taranaki Fish and Game Councils.
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Lake Moawhango Take
Manawatu-Wanganui Region
101281

Water permit — To divert and take water at a maximum rate of up to 25 cubic metres
per second from Lake Moawhango [Moawhango Tunnel] at or about map reference
NZMS 260 T20: 484 994 for a duration of 35 years from the commencement of this
resource consent subject to the following conditions

Intake structure design capacity

1 The rate of water diverted and taken pursuant to this resource consent shall be
deemed to comply with this consent if the capacity of the intake structure is no
greater than it was at the date of commencement of this consent.

Cultural and Spiritual Matters

2 The Consent Holder shall—after-consuitation-withuse their best endeavours to
develop and reach agreement -Ngati-Rangiwith Noati Bangi Trust-develep-a
processto-addressthefellowing-matters_on a process that provides for:

i} The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their rohe.

if) Ongoing consultation with-Ngati-Rangibetween the Consent Holder and
Ngati Rangi Trust on matters pertaining to the operation and effects of
the TPD.

iii) Preparation and implementation of a Culturai Management Rian
thatPlan for the Eastern Diversion of the TPD that:

. Ma isioRt ‘ : - :

#aeHﬁa%eFacﬂxtetes on- gomg eensul%a’&enconsultatlon between

the Consent Holder and Ngati Rangi Trust.

. Provides tangata-whenuaNgati Ranqgi Trust with full opportunity
to formulate appropriate kaitiaki proteselsprotocols in relation to
the operation, efiects and monitoring of the TPD and to
implement them.

mem&eaeﬁg—pmgﬁammeel”rowdes for the input of ad\nce and

information by Ngati Rangi Trust into the formulation and
implementation of management plans _and __ monitgring
programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about
management pians and monitoring programmes referred to in this
condition will include scientific matters.

The Consent Holder shall, during-calerdaryearin February 2009, provide to the
Manawatu Wanganui Regional Councit and Ngati Rangi Trust a written report

on the matters referred to in condition 2, including advice as to the steps taken

by _the Consent Holder to avoid, remedy or mitigate any cultural or spiritual
eﬁects of the activities authorised by this consent.
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section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Treaty Of Waitangi Claim Settlements

5 The Manawatu Wanganui Regional Council shall, within 12 months of the
Grown—setilingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-erlakes-dammed-erdiveredany rivers, lakes or

other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseource-Management
Aet-1991-matters-contained-in-the-said-settlementmatters contained in the said
legislation that affect the application or operation of the Resource Management

Act 1981 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
turther or additional review conditions for the purpose of making the consent

consistent with all Reseurce-Management-Act109+-matiers—eontained-in-the

said—settlementmatters _contained in the said legislation that affect the
application or operation of the Resource Management Act 1991 or the

application ot operation of this consent.

6 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent,_other
than condition 5, by giving notice of its intention to do so pursuant to section
127(1)}(a) of the Resource Management Act 1991 within 12 months of the
Grown-—settlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of vivers-erlakesdammed-erdivertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the lLocal Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.

rivate Agreements

ranting this consent particular regard has been had to the agreements reached by
he Consent Holder with Ngati Tuwharetoa, Ngati Tamakopiri, Ngati Whitikopeka and
: Hauiti.
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Whakapapa Intake
Manawatu-Wanganui Region
101282

Water permit — To dam the Whakapapa River by means of the Whakapapa Intake
structure and to divett and take water at a maximum rate of up to 40 cubic metres per
second from the Whakapapa River at or about map reference NZMS 260 S19: 234
289 for a duration of 35 years from the commencement of this resource consent
subject to the following conditions:

Intake structure design capacity

1 The rate at which water is taken and diverted pursuant to this resource consent
shall be deemed to comply with the conditions of this consent provided the
capacity of the intake structure is not increased above its capacity as at the
date of commencement of this consent.

Minimum flow in the Whakapapa River

2 Subject to condition 3, the Consent Holder shall exercise this consent in such a
way that the flow in the Whakapapa River at or about map reference NZMS
260 S19: 226-295 does not fall below 3 cubic metres per second or the natural
flow of the river, whichever is iess.

3. The flow in the Whakapapa River at or about map reference NZMS 260 S19:
226-295 may fall below 3 cubic metres per second as a resuit of the exercise of
this resource consent for not more than 5% of any day, provided that:

i When the flow at or about map reference NZMS 260 S19: 226-295
drops below 3 cubic metres per second the Consent Holder shall take
immediate action to restore the flow to 3 cubic metres per second or the
natural flow whichever is less; and

if The ftow shall not be iess than 3 cubic metres per second for more than
one hour at any time as a result of the taking of water by the Consent
Holder; and

iii The flow shall not fall below 2.8 cubic metres at any time as a result of
the taking of water by the Consent Holder.

Advice Note:  The purpose of condition 3 is to allow the flow to drop below that specified in

condition 2 only when:

. Reasonable projections of flow recession made by the Consent Holder
have not occurred; or

. Other events beyond the direct control of the Consent Hofder have
occurred,

Flow Maintenance

3A. Commencing by 0900 hours on two separate weekend days each calendar
year, the Consent Holder shall, subject to condition 3B, exercise this consent
such that the natural flow of the Whakapapa River is released from the
Whakapapa Intake to the Whakapapa River, for a period of not less than eight
consecutive hours on each occasion.

Notwithstanding condition 3A, if the natural flow in the Whakapapa River is less
than 16 cubic metres per second on any day in which a flow release is
proposed pursuant to condition 3A, then that flow release shall be rescheduled
to occur on another separate weekend day, provided that the natural flow on
| that day is not less than 16 cubic metres per second. The Consent Holder shall




3C.

3D.

3E.

3F.
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liase with a representative appointed by the New Zealand Recreational
Canoeing Association in relation to the rescheduling of any such flow release.

Subject to condition 6(a} of resource consent 103875, in the event that any
rescheduled flow required by condition 3B above is not required to occur,
because the natural flow is less than 16 cubic metres per second, then the
Consent Holder shall have no further obligation in respect of that flow release.

The dates on which the flow releases described in conditions 3A to 3B above
shall occur shall be determined on an annual basis between the Consent
Holder and a representative appointed by the New Zealand Recreational
Canoeing Association.

If it is unlikely that flows will be sufficient for natural releases, the Consent
Holder shall inform the Regional Council and a representative appointed by the

New Zealand Recreational Canoeing Association a minimum of 24 hours prior .

to the scheduled release and take all reasonable steps to ensure that the public
are aiso informed.

The Consent Holder shall keep records of the time, duration and rate of release
of all discharges made under this condition and forward a copy to the Regional
Council within one week of the discharge occurtring.

Monitoring the Whakapapa River flow

4

The Consent Holder shall monitor the flow in the Whakapapa River at or about
map reference NZMS 260 $19: 226-295 on a continuous basis. Records of
this flow monitoring shall be provided to the Manawatu Wanganui Regional
Council within 5 workings days upon request. :

The Consent Holder shall maintain a flow-rating curve for the Whakapapa River
at or about map reference NZMS 260 S19: 226-295. This flow-rating curve
shall be maintained so that it shows the true flow plus or minus 8% for 95% of
the time.

Minimum flow in the Whanganui River
6.

Other than provided for by condition 7 of this resource consent, the Consent
Holder shall exercise this consent and consents 101288 and 101294 in such a
way that the flow in the Whanganui River between 1 December and 30 May
inclusive at or about map reference NZMS 260 S19: 998-490 (Te Maire) does
not fall below 29 cubic metres per second, or the natural flow of the river,
whichever is less.

The flow in the Whanganui River at or about map reference NZMS 260 S19:
998-490 (Te Maire) may fall below 29 cubic metres per second between 1
December and 30 May inclusive as a result of the exercise of this resource
consent for not more than 10% of any week, provided that:

i The Consent Holder shall take immediate action to maintain a fiow of 29
cubic metres per second or the natural flow whichever Is less, when it
becomes apparent that the flow is likely to fall below 29 cubic metres
per second;

ii The flow shall not fall below 28.5 cubic metres for more than 8 hours
per day as a result of the taking of water by the Consent Holder; and

iii The flow shall not fall below 28 cubic metres per second at any time as
a result of the taking of water by the Consent Holder.
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Advice Note:  The purpose of condition 7 is to aflow the flow to drop below that specified in
condition 6 only when:

. Reasonable projections of flow recession made by the Consent Holder
have not occurred; or

] Other events beyond the direct control of the Consent Holder have
occurred.

Monitoring of the Whanganui River

8. The Consent Holder shall monitor the flow in the Whanganui River at or about
map reference NZMS 260 $19: 998-490 (Te Maire) on a continuous basis.
Records of this flow monitoring shall be provided to the Manawatu Wanganui
Regional Council within 5 workings days upon request,

9, The Consent Holder shall maintain a flow-rating curve for Whanganui River at
or about map reference NZMS 260 S19: 998-490 (Te Maire). This flow-rating
curve shall be maintained so that it shows the true flow plus or minus 8% for
95% of the time.

River flow information

10.  Information on the flow in the Whakapapa River at NZMS 260 S19: 226-295
(Footbridge) shall be made avaitable to the public via a free telephone system
upon the commencement of this consent and on the Consent Holder's website
within 12 months of the commencement of this consent. The flow information
provided shall'be updated hourly.

Lahar Detection
11.  The Consent Holder shall maintain two lahar detection devices at the following
locations:

i On the Whakapapaiti Stream at or upstream of map reference NZMS
260 S519: 236 225 (at SH 47 Bridge).

i On the Whakapapanui Stream at or upstream of map reference NZMS
260 519; 267 256 (at SH 47 Bridge).

12. In the event that the lahar detection devices identified in condition 11 indicate
that a lahar is likely to pass down the Whakapapa River, the Whakapapa Intake
shall be shut to prevent contaminated water entering the Whakapapa -
Tawhitikuri Tunnel.

13. The lahar detection devices located in accordance with condition 11 and the
system triggering the closure of the intake shall be automated and shail be
maintained in a sound working condition and tested by the Consent Holder
every 3 months. The results of the tests shall be documented and provided to
the Manawatu Wanganui Regional Council within 10 working days of their
completion.

14, This consent shall be exercised in accordance with the Volcanic Activity
Management Plan prepared in accordance with resource consent 101277.
Where there is any inconsistency between the provisions of the Volcanic
Activity Management Plan and the conditions of this consent, then the
conditions of this consent shall prevail.

8 specifications
\The Whakapapa River intake structure spillway crest shail be maintained at 680.8
qmetres above Moturiki Datum and the width of the spillway shall be maintained
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at 36.6 metres, Compliance with this condition shall be satisfied provided that
the dimensions are not altered from those existing at the date of
commencement of this consent.

Responsibility for structural integrity and erosion control

16.  The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of the
Whakapapa Intake structure, if in the opinion of the Manawatu Wanganui
Regional Council that erosion directly resuits from the operation of that
structure.

Advice Note: A separate resource consent may be required as a result of the need to
undertake erosion control works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Western Diversion Monitoring Plan

17. Within 6 months following the commencement of this resource consent the
Consent Holder shall prepare a Western Diversion Monitoring Plan to the
satisfaction of the Manawatu Wanganui Regional Council. That Plan shall
relate to the exercise of consents 101282, 101286, 101288, 101290, 101293
and 101294,

The aim of the Plan shall be to detail the type, location and frequency of
monitoring that will be undertaken by the Consent Holder to assess the
effectiveness of minimum release or residual flows on the aguatic ecosystems
{particularly blue duck habitat) and natural character of the watercourses affected
by those activities.

Changes to the Plan may be made on an annual basis, subject to the approval of
the Manawatu Wanganui Regional Council, following the receipt by the Manawatu
Wanganui Regional Council of the Report specified in conditon 18 of this
consent.

The Plan shall address:

i methodologies and procedures to assess the state and extent of blue
duck populations in the Whakapapa, Mangatepopo and Whanganui
Rivers between the locations of the take and diversion structures to the
confluence of the Whakapapa and Whanganui Rivers,

i methodologies and procedures to assess the state and extent of trout and
native fish populations in the Whakapapa, Mangatepopo and Whanganui
Rivers from the locations of the take and diversion structures to the
confluence of the Whakapapa and Whanganui Rivers,

i methodologies and procedures to assess the abundance and composition
of algae, periphyton and inveriebrates in the Whakapapa, Mangatepopo
and Whanganui Rivers from the locations of the take and diversion
structures to the confluence of the Whakapapa and Whanganui Rivers,

iv methodologies and procedures to assess the adequacy of the minimum
residual flows established by consents 101282, 101286, and 101288 in
terms of their ability to safeguard blue duck habitat,

Y the standards and guidelines that any monitoring activities shall be
designed in accordance with or required to comply with.

The Consent Holder shall provide to the Manawatu Wanganui Regional
Council, the Ruapehu District Council,~apd the Whanganui River Maori Trust
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Board and Tamahaki_|ncorporated Society a written report by 31 August each
year that this consent is current As a minimum this report shall inciude the
following:

i all data collected as required under conditions 4, 8 and 17 of this
resource consent.

ii a summary of the monitoring results required by conditions 4, 8 and 17
of this resource consent and a critical analysis of that information in
terms of compliance and environmental effects,

iii a comparison of data with previously collected data identifying any
emerging trends in terms of potential adverse effects on aquatic
ecosystems or the natural character of watercourses directly affected by
the operation of the TPD,

iv comment on compliance with conditions of consents 101282, 101286,
101288, 101290, 101293 and 101294,
v any reasons for non-compliance or difficulties in achieving compliance

with the conditions of consents 101282, 101286, 101288, 101290,
101293 and 101294,

vi any works that have been undertaken to improve the environmental
performance of the TPD activities authorised by consents granted by
the Manawatu Wanganui Regional Council, and any such works that the
Consent Holder proposes to undertake in the following 12 months,

vii recommendations on alterations to the monitoring required by
conditions 4, 8 and 17 of this consent,

viii any other issues considered important by the Consent Hoider,

i report on and discuss complaints received regarding the activities

authorised by consents 101282, 101286, 101288, 101290, 101293 and
101294 and consents 101296, 101302, 101303, 101304, 101306,
101307, 101309 and 101310 which authorise the scheme wide
maintenance of structures and activities relating to the TPD,

X report on and discuss feedback received from any community liaison
activities.

Xi identification of each time the provisions of conditions 3 and 7 have
: been utilised and the reasons why these have occurred.

Consent Review
19.

The Manawatu Wanganui Regional Council may in June of the fifth year after
the commencement of this resource consent, and every 5 years thereatter,
serve notice on the Consent Holder under section 128 (1){a)(ii) of the
Resource Management Act 1991 of its intention to review conditions 2 to 18 in
terms of their adequacy in avoiding, remedying or mitigating adverse effects on
the environment and to amend those conditions or add further conditions if
necessary.

Specific purposes of the review shall be:

i to review the adequacy of the minimum flows specified in conditions 2
and 6 in terms of their ability to safeguard the lifesupporting capacity of
the Whakapapa and Whanganui River ecosystems to the extent
contemplated at the time of commencement of this consent, and 10
amend those conditions or add further conditions if necessary.

i to review the locations of the minimum flow monitoring sites listed in
conditions 4 and 8 in order to determine if additional or alternative
monitoring sites located closer to the points of take on the Whakapapa
and Whanganvui Rivers are appropriate.
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il to review conditions 3 and 7 for the purpose of ensuring that flow
projections undertaken by the Consent Holder are appropriate for
meeting the requirements of conditions 2 and 6.

Advice Note:  Costs associated with any review of the conditions of this resource consent will be

recovered from the consent holder in accordance with the provisions of section 36
of the Resource Management Act 1991.

Dam safety

20

The Consent Holder shall undertake an annual surveillance inspection to
ensure that the dam and associated structures are structurally sound, pose no
undue risk to life or property and are able to perform satisfactorily under all
foreseeable circumstances. This inspection shall be undertaken by an
appropriately qualified Civit Engineer,

Cultural and Spiritual Matters
21

The Consent Holder shall—after-consuitatien-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi”);-develep—a
process-te-address-the-following-matters on a process that provides for:

i) The provision of ongoing cultural and spirituai advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their rohe.

i) Ongoing consultation with-Whanganui-iwibetween_the Consent Holder
and Whanganui iwi on matters pertaining to the operation and effects of
the TPD.

ifi) Preparation and implementation of a Cultural Management Plan
thatPlan for the Western Diversion of the TPD that:

faemteteFacmtates on- gomg eeneuttaﬂeeconsultatton between

the Consent Holder and Whanganui iwi.

. Provides tangata—wheruaVWhanganui iwi with full opportunity to
formulate appropriate kaitiaki preteesisprotocols in relation to the
operation, effects and monitoring of the TPD and to implement
them.

memtemg—preg%wemesProwdes for the input_of advuce and

information by Whanganui iwi into _the formulation and
implementation . of management plans and _monitoring
programmes in relation to the operation and effects of the TPD.

For_the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes referred to in this

condition will include scientific matters.

The Consent Hoider shall, duting-ealerdaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamahaki Incorporated Society a written report on the matters referred to
in condition 21, including advice as to the steps taken by the Consent Holder to
avoid, remedy or mitigate any cultural or spiritual effects of the activities
authorised by this consent.
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Consent Review (Cultural and Spiritual Matters)

23 The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 22, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or canceilation of consent conditions

24 The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1)(a) of the Resource Management Act 1991 at any time within
one month of the anniversary each year of the commencement of this consent.

Treaty Of Waitangi Claim Settlements

- 25 The Manawatu Wanganui Regional Council shall, within 12 months of the
Crown-settlingenactment of legisiation which settles any Treaty of Waitangi
claim by-iwi in respect of rvers-or-takes-dammed-or-diveriedany rivers, lakes or
other waterways dammed or diverted or otherwise afiected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseuree-Management
Aet1991-matters-eontained-inthe-said-settlementmatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent

consistent with all Reseurce-Management-Aet1994-matiers—centained-in-the

said—setilermenimatters _contained in the said leqislation that affect the
application _or operation of the Resource Management Act 1991 or the

application or operation of this consent.

26 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than condition 25, by giving notice of its intention to do so pursuant to section
127(14a} of the Resource Management Act 1991 within 12 months of the
Grown-settlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-erlakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Admlnlstration charges
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out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an obiection or appeal is lodged against any such
charge in which case the appropriate charge is payabie when the objection or appeal is
determined.
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Okupata Take
Manawatu-Wanganui Region
101283

Water permit — To dam the Okupata Stream by means of the Okupata Intake
structure and to divert and take water at a maximum rate of up to 2 cubic metres per
second from the Okupata Stream at or about map reference NZMS 260 S19: 287 351
for a duration of 35 years from the commencement of this resource consent subject to
the following conditions:

Intake structure design capacity

1 The rate at which water is taken and diverted pursuant to this resource consent
shall be deemed to comply with the conditions of this consent provided the
capacity of the intake structure is not increased above its capacity as at the
date of commencement of this consent.

Dam specifications

2 The intake structure spillway crest shall be maintained at 704.1 metres above
Moturiki Datum and the width of the spillway shall be maintained at 12.2
metres. Compliance with this condition shall be satisfied provided that the
dimensions are not altered from those existing at the date of commencement of
this consent.

Responsibility for structural integrity and erosion control

3 The Consent Holder shail construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of the
Okupata Intake structure, if in the opinion of the Manawatu Wanganui Regional
Council that erosion directly results from the operation of that structure.

Advice Nots: A separate resource consent may be required as a result of the need to
undertake erosion control works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Cultural and Spiritual Matters

4 The Consent Holder shall.—after-consultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi")—develep-a

process-to-address-thefollewing-matters_on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their rohe.

ii) Ongoing consultation with-Whanganui-wibetween the Consent Holder
and Whanganui iwi on matters pertaining to the operation and effects of
the TPD.,

jii)) Preparation and implementation of a Cultural Management Plan
thatPlan for the Western Diversion of the TPD that:

J Makes—prewaaa#e;—twrga%a—when&ﬁﬂa&ve—easy—eﬁ%—the

the Consent Holder and Whanganui iwi,

. Provides tangata-whenuaWhanganui iwi with full opportunity to
formulate appropriate kaitiaki preteselsprotocols in relation to the
operation, effects and monitoring of the TPD and to implement
them.,




meﬁReHﬂg—pFegrammesProwdes for the input of adwce and

information by Whanganui iwi_into the formulation and
implementation _of management plans _and _monitaring
programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes referred to in_this
condition will include scientific matters.

The Consent Holder shall, during-ealendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamahaki Incorporated Society a written report on the matters referred to

in condition 4, including advice as to the steps taken by the Consent Holder to
avoid, remedy or mitigate any cultural or spiritual effects of the activities

authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

6

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 5, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or cancellation of consent conditions

7

The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1)(a) of the Resource Management Act 1991 at any time within
ong month of the anniversary each year of the commencement of this consent.

Treaty Of Waitangl Claim Settlements
8

The Manawatu Wanganui Regional Council shall, within 12 months of the
Growr—selthingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of fvers-orlakes-dammed-or-divertedany rivers, lakes of
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all ReeeafeeManagemeﬁt
Ast-199+matiers-contained-inthe-said-setilementmatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all

said—settlementmatters__contained in the said leqgislation that affect the
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application_or_operation of the Resource Management Act 1991 or the
application or operation of this consent.

9 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than_condition 8, by giving notice of its intention to do so pursuant to section
127(1)4a of the Resource Management Act 1991 within 12 months of the
Grown-setilingenactment of legislation which setties any Treaty of Waitangi
claim by-ivd in respect of rivers-orlakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Managernent Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeai is
determined.
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Taurewa Take
Manawatu-Wanganui Region
101284

Water permit — To dam the Taurewa Stream by means of the Taurewa Intake
structure and to divert and take water at a maximum rate of up to 2 cubic metres per
second from the Taurewa Stream at or about map reference NZMS 260 T19: 305 356
for a duration of 35 years from the commencement of this resource consent subject to
the following conditions:

Intake structure design capacity

1 The rate at which water is taken and diverted pursuant to this resource consent
shall be deemed to comply with the conditions of this consent provided the
capacity of the intake structure is not increased above its capacity as at the
date of commencement of this consent.

Dam specifications

2 The intake structure spillway crest shall be maintained at 723.6 metres above
Moturiki Datum and the width of the spillway shall be maintained at 7.6 metres.
Compliance with this condition shall be satisfied provided that the dimensions
are not altered from those existing at the date of commencement of this
consent.

Responsibility for structural integrity and erosion control

3 The Consent Holder shail construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of the
Taurewa Intake structure, if in the opinion of the Manawatu Wanganui Regional
Council that erosion directly results from the operation of that structure.

Advice Note: A separate resource consent may be required as a resuft of the need to
undettake erosion control works. Any such consent shalf be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Cultural and Spiritual Matters

4 The Consent Holder shall—after-eensultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi")—develep—a

process-te-addressthefollowing-matters on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-that-is-withinas it affects their rohe.

if) Ongoing consultation with-Whangenui-iwibetween the Consent Hoider
and Whanganui iwi on matters pertaining to the operation and effects of
the TPD.

iii) Preparation and implementation of a Cultural Management Plar
thatPlan for the Western Diversion of the TPD that:

#aem#ateFacmtates on- gomg eeneu#aﬁeeconsultatlon between
the Consent Holder and Whanganui iwi.

. Provides tangata—whenuaWhanganui iwi with full opportunity to
formulate appropriate kaitiaki preteeelsprotocols in relation to the

operation, effects and _monitoring of the TPD and to implement
them.




FHGHHGHF?Q—HGQF&FHFH&SF’(OVIdES for the mput of advuce and

information by Whanganui iwi into the formulation and
implementation  of management plans and monitoring
programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes referred to in_this

condition will include scientific matters.

The Consent Holder shall, during-ealendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamahaki Incorporated Society a written report on the matters referred to
in condition 4, including advice as to the steps taken by the Consent Holder to
avoid, remedy or mitigate any cultural or spiritual effects of the activities
authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

6

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 5, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
ot mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or cancellation of consent conditions

7

The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1)(a) of the Resource Management Act 1991 at any time within
one month of the anniversary each year of the commencement of this consent.

Treaty Of Waitangi Claim Settlements
8

The Manawatu Wanganui Regional Council shall, within 12 months of the

Grown-settlingenactment of legislation_which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-orlakes-dammed-ordivertedany rivers, lakes or

“other waterways dammed or_diverted or otherwise affected by the TPD, serve

notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseuree-Management
Aet19891-matters-contained-inthe-said-setilementmatters contained in the said
legislation that affect the application or operation of the Resource Management

Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all Reseuree-Management-Aect—1001—matiers—containedin-the
said—settlememmatters contained in the said legislation that affect the
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application or operation_ of the Resource Management Act 1991 or the
application_or operation of this consent.

9 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent,_other
than condition 8, by giving notice of its intention to do so pursuant to section
127(1){a} of the Resource Management Act 1991 within 12 months of the
GCrown-setllingenactment of legislation which settles any Treaty of Waitangi
_claim by-iwi in respect of rivers-orlakes-dammed-or-diveredany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.
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Tawhitikuri Take
Manawatu-Wanganui Region
101285

Water permit — To dam the Tawhitikuri Stream by means of the Tawhitikuri Intake
structure and to divert and take water at a maximum rate of up to 2 cubic metres per
second from the Tawhitikuri Stream at or about map reference NZMS 260 T19: 311
359 for a duration of 35 years from the commencement of this resource consent
subject to the following conditions:

Intake structure design capacity

1 The rate at which water is taken and diverted pursuant to this resource consent
shall be deemed to comply with the conditions of this consent provided the
capacity of the intake structure is not increased above its capacity as at the
date of commencement of this consent.

Dam specifications

2 The intake structure spiliway crest shall be maintained at 630.8 metres above
Moturiki Datum and the width of the spillway shall be maintained at 12.2
metres. Compliance with this condition shall be satisfied provided that the
dimensions are not altered from those existing at the date of commencement of
this consent.

Responsibility for structural integrity and erosion control

3 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of the
Tawhitikuri Intake structure, if in the opinion of the Manawatu Wanganui
Regional Council that erosion directly results from the operation of that
structure.

Advice Note: A separate resource consent may be required as a result of the need to
undertake erosion control works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Cultural and Spiritual Matters

4 The Consent Holder shall—aftersensultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi"}—develep-a

process-to-address-the-follewing-matiers on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project areathat-is-withinas it affects_their rohe.

ii) Ongoing consultation with-Whanganui-iwibetween the Consent Holder
and Whanganui iwi on matters pertaining to the operation and effects of
the TPD.

iii} Preparation and implementation of a Cultural Management Plan
thatPlan for the Western Diversion of the TPD that:

fa%%ateFacalltates on- go;ng eeﬂsul%aﬂenconsultatlon between

the Consent Holder and Whanganui iwi.
. Provides tangata-whenuaWhanganui iwi with full opportunity to
formulate appropriate kaitiaki pretecelsprotocols in relation to the
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operation, effects and monitoring of the TPD and to implement
them.

meﬁﬂeﬁﬁg—pregﬁammesProwdes for the mput of advnce and

information by Whanganui iwi _into the formulation and
implementation of management plans and monitoring

programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about

management plans and monitoring programmes referred to in this
condition will include scientific matters.

The Consent Holder shall, during-ealendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamahaki Incorporated Society a written report on the matters referred to
in condition 4,_including advice as to the steps taken by the Consent Holder to

avoid, remedy or mitigate any cultural or spiritual effects of the activities
authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

6

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 5, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or cancellation of consent conditions

7

The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1}{(a) of the Resource Management Act 1991 at any time within
one month of the anniversary each year of the commencement of this consent.

Treaty Of Waitangi Claim Settlements
8

The Manawatu Wanganui Regional Council shall, within 12 months of the
Grown—settlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-er-lakes-dammed-er-divertedany rivers, lakes or
other waterways dammed or_diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for

the purpose of making the consent consistent with all Reseuree-Maragerment
Act-1591-matiers-contained-in-the-said-settlementmatters contained in the said

leqislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent

consistent with all Reseurce-Management-Act1991matters—contained-inthe
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said—settlementmatters _contained in_the said legislation that affect the

application or operation of the Resource Management Act 1991 or the
application or operation of this consent.

9 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than condition 8, by giving notice of its intention to do so pursuant to section
127(1){a} of the Resource Management Act 1991 within 12 months of the
Grown—settlingenactment_of Jegislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-erlakesdammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 {(duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.
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Mangatepopo Take
Manawatu-Wanganui Region
101286

Water permit — To dam the Mangatepopo Stream by means of the Mangatepopo
intake structure and to divert and take water at a maximum rate of up to 5 cubic
metres per second from the Mangatepopo Stream at or about map reference NZMS
260 T19: 313 361 for a duration of 35 years from the commencement of this resource
consent subject to the following conditions.

Intake structure design capacity

1 The quantity of water taken and diverted pursuant to this resource consent
shall be deemed to comply with the conditions of this consent provided the
capacity of the intake structure is not increased above its capacity as at the
date of commencement of this consent.

Dam specifications

2 The intake structure spillway crest shall be maintained at 643.1 metres above
Moturiki Datum and the width of the spiliway shall be maintained at 16.8
metres. Compliance with this condition shall be satisfied provided that the
dimensions are not altered from those existing at the date of commencement of
this consent.

Responsibility for structural integrity and erosion control

3 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of the
Mangatepopo Intake structure, if in the opinion of the Manawatu Wanganui
Regional Council that erosion directly results from the operation of that
structure.

Advice Note: A separate resource consent may be required as a result of the need to
undertake erosion controf works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Minimum residual flow

4, As soon as practicable, but no later than 6 months following the
commencement of this consent, the Consent Holder shall provide a continuous
release from the Mangatepopo Dam structure to the Mangatepopo Stream of
not less than 500 litres per second or the natural flow of the stream immediately
above the influence of the Mangatepopo intake structure, whichever is less.
For the purposes of this condition, the release flow is deemed to be provided by
opening a control gate in the Mangatepopo Intake structure dam in accordance
with an established gate rating curve to at least the opening required to
maintain a flow in the Mangatepopo Stream immediately downstream of the
structure of not less than 500 litres per second.

Minimum flow discharge verification

5 The Consent Holder shall maintain a discharge rating for the gate specified in
condition 4. This rating shall be verified by alternative means of measurement
within 3 months of the commencement of this consent. The resuits of that
verification exercise shall be provided to the Manawatu Wanganui Regional
Council within 10 working days of their completion.
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Consent review

6.

The Manawatu Wanganui Regional Council may in June of the fifth year after the
commencement of this resource consent, and in June every 5 years thereafter,
serve notice on the Consent Holder under section 128 (1)(a) (i) of the Resource
Management Act 1991 of its intention to review condition 4 for the purpose of
assessing the adequacy of the specified minimum flow in terms of its ability to
provide habitat suitable for blue duck and in terms of avoiding, remedying or
mitigating adverse effects, and to amend that condition or add further conditions
if necessary.

Advice Note:  Costs associated with any review of the conditions of this resource consent will be

recovered from the consent holder in accordance with the provisions of section 36
of the Resource Management Act 1991.

Cultural and Spiritual Matters
7

The Consent Holder shail-afier-ecensultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi");—develop-a

proeess-to-address-thefollowing-maters_on a process that provides for:

i The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their rohe.

) Ongoing consultation with-Whanganui-wibetween the Consent Holder
and Whanganui_iwi on matters pertaining to the operation and effects of
the TPD.

iii) Preparation and implementation of a Cultural Management Plan
thatPlan for the Western Diversion of the TPD that:

fa&MateFacrlltates on- gomg eeﬁsuhaﬂeﬁconsu!tatlon between

the Consent Holder and Whanganui iwi.
’ Provides tangata-wheruaWhanganui lwi with full opportunity to
formulate appropriate kaitiaki pretecelsprotocols in reiation to the

operation, effects and monitoring of the TPD and to implement
them.

mePrOV|des for the input of adwce and

information by Whanganui iwi _into the formulation and

implementationof management plans and _ monitoring
‘programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes referred to _in_this

condition_will include scientific matters.

The Consent Holder shall, during-ealendar-yearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamahaki incorporated Society a written report on the matters referred to

in condition 7,_including advice as to the steps taken by the Consent Holder to
avoid, remedy or mitigate any cultural or spiritual effects of the activities

authorised by this consent.
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Consent Review (Cultural and Spiritual Matters)
! 9 The Manawatu Wanganui Regional Councii may, within 3 months of receiving
| the report required by condition 8, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
etfects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or canceliation of consent conditions

10 The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1)(a) of the Resource Management Act 1991 at any time within
one month of the anniversary each year of the commencement of this consent.

Treaty Of Waitangi Claim Settlements
11 The Manawatu Wanganui Regional Council shail, within 12 months of the

Crown—setilingenactment of legislation which settles any Treaty of Waitangi
' claim by-iwi in respect of rivers-erlakes-dammed-or-divertedany rivers, lakes or

| other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
, the purpose of making the consent consistent with all Reseurce-Maragement
: Aet-1081-maters-eontained-in-the-said-settlementmatters contained in the said
legislation that affect the application or operation of the Resource Management
] Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all Reseufee—Maﬂagemem—AM%maﬁers—eemamed—m-the
said—settlementmatiers contained _in_the said legislation that affect the
application or operation of the Rescurce Management Act 1991 or the

application or operation of this consent.

12 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than condition 11, by giving notice of its intention to do so pursuant to section
127(1){a} of the Resource Management Act 1991 within 12 months of the
Crown-—settlingenactment of leqislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-er-lakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

~ Administration charges
"=(harges, set in accordance with section 36 of the Resource Management Act 1991, and
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out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.
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Te Whaiau Canal Discharge
Manawatu-Wanganui Region
101287

Discharge permit — To discharge the water taken pursuant to Resource Consents
101282, 101283, 101284, 101285 and 101286 and any material contained therein at a
maximum rate of up to 51 cubic metres per second into Lake Te Whaiau [Te Whaiau
Canall at or about map reference NZMS 260 T19: 353 395 for a duration of 35 years
from the commencement of this resource consent subject to the following conditions

Rate of discharge

1 The maximum discharge of water shall not exceed 51 cubic metres per second
as measured at the Te Whalau Canal flow measurement station at or about
map reference NZMS 260 T19: 355-395.

Responsibility for structural integrity and erosion control

2 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of the
point of discharge of the Te Whaiau Canal, if in the opinion of the Manawatu
Wanganui Regional Council that erosion directly results from that discharge.

Advice Note: A separate resource consent may be required as a result of the need to
undertake erosion control works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Cultural and Spiritual Matters

3 The Consent Holder shall—eftereensultatien-withuse their best endeavours to
develop and reach_agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society {(collectively “Whanganui iwi")—develep—=a

process-to-address-the-{followingrratters on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withiras it affects their rohe.

i) . Ongoing consuitation with-Whanganui-iwibetween the Consent Holder
and Whanganui iwi on matters periaining to the operation and effects of
the TPD.

iii}} Preparation and implementation of a Culturat Management Rian
thatPlan for the Western Diversion of the TPD that:

#aemta%eFacmtates on- gomg eeeeukaeenconsultatmn between

the Consent Holder and Whanganui iwi.
. Provides tangata—whervaWhanganui_iwi with full opportunity to

formulate appropriate kaitiaki preteselsprotocols in relation to the
operation, effects and_monitoring of the TPD and to implement

them.

meﬁﬁeﬂng—eregaammeeProwdes for the mput of adwce and

information by Whanganui__iwi into _the formulation and
implementation of  management plans and monitaring
programmes in relation to the operation and effects of the TPD.
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For the avoidance of doubt, it is expected that discussion about

management plans and monitoring programmes referred tg_in_this
condition will include scientific matters.

The Consent Hoider shall, during-calendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamahaki Incorporated Saociety a written repott on the matters referred to
in condition 3, including advice as to the steps taken by the Consent Holder to
avoid, remedy or mitigate _any cultural or spiritual effects of the activities
authorised by this consent.

Consent Review {Cultural and Spiritual Matters)

5

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 4, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or canceliation of consent conditions

6

The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1)(a) of the Resource Management Act 1991 at any time within
one month of the anniversary each year of the commencement of this consent.

Treaty Of Waitangi Claim Settlements
7

The Manawatu Wanganui Regional Council shall, within 12 months of the
Grewn-settlingenactment of legislation which_settles any Treaty of Waitangi
claim by-iwi in respect of tivers-eriakes-dammed-er-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise_affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseuree-Management
Act-1001-matiers-eertained-in-the-said-setilementmatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all

said—settlementmatters contained in_ the said legislation that affect the

application or operation of the Resource Management Act 1991 or the
application or operation of this consent.

The Consent Hoider may apply to the Manawatu Wanganui Regional Council

for a change or cancellation of any or ali of the conditions of this consent,_other-

than_condition 7, by giving notice of its intention to do so pursuant to section

\ 127(1}4a} of the Resource Management Act 1991 within 12 months of the
= | Grown-settlingenactment of legislation which settles any Treaty of Waitangi
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claim by-iwi in respect of rivers-er-lakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.
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Whanganui Intake
Manawatu-Wanganui Region
101288

Water permit — To dam the Whanganui River by means of the Whanganui Intake
structure and to divert and take water at a maximum rate of up to 14 cubic metres per
second from the Whanganui River [Whanganui intake] at or about map reference
NZMS 260 T19: 353 386 for a duration of 35 years from the commencement of this
resource consent subject to the following conditions

Intake structure design capacity
1 The rate at which water is taken and diverted pursuant to this resource consent
shall be deemed to comply with the conditions of this consent provided the
- capacity of the intake structure is not increased above its capacity as at the
date of commencement of this consent.

Dam specifications

2 The intake structure spillway crest shall be maintained at 618.4 metres above
Moturiki Datum and the width of the spillway shall be maintained at 10.1
metres. Compliance with this condition shall be satisfied provided that the
dimensions are not altered from those existing at the date of commencement of
this consent.

Responsibility for structural integrity and erosion control

-3 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of the
Whanganui intake structure, if in the opinion of the Manawatu Wanganui
Regional Council that erosion directly results from the operation of that
structure.

Advice Note: A separate resource consent may be required as a result of the need to
underiake erosion control works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being underiaken.

Minimum residual flow

4, As soon as practicable, but no later than 6 months following the
commencement of this consent, the Consent Holder shall provide a continuous
release from the Whanganui Dam structure to the Whanganui River of not less
than 300 litres per second or the natural flow of the river immediately above the
influence of the Whanganui River intake structure, which ever is less. For the
purposes of this condition, the reiease flow is deemed to be provided by
opening a control gate (or gates) in the Whanganui Intake structure dam in
accordance with an established gate rating curve to at least the opening
required to maintain a flow in the Whanganui River immediately downstream of
the structure of not less than 300 litres per second.

Minimum ftow discharge verification

5 The Consent Holder shall maintain a discharge rating for the gate specified in
condition 4. This rating shall be verified by alternative means of measurement
within 3 months of the commencement of this consent. The resuits of that
verification exercise shall be provided to the Manawatu Wanganui Regional
Council within 10 working days of their completion.
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Consent review
6.

The Manawatu Wanganui Regional Council may in June of the fifth year after the
commencement of this resource consent, and in June every 5 years thereafter,
serve notice on the Consent Holder under section 128 (1)(a)(iii) of the Resource
Management Act 1931 of its intention to review condition 4 for the purpose of
assessing the adequacy of the specified minimum flow in terms of its ability to
provide habitat suitable for blue duck and in terms of avoiding, remedying or
mitigating adverse effects, and to amend that condition or add further conditions
if necessary -

Advice Note:  Cosls assocrated with any review of the conditions of this resource consent will be

recovered from the consent holder in accordance with the provisions of section 36
of the Resource Management Agt 1991.

Cultural and Spiritual Matters
7

The Consent Holder shail-after-eersultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi")—develep-a

precess-to-addressthe-following-matiers_on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their rohe.

ii) Ongoing consultation with-Whangarnui-iwibetween the Consent Holder
and Whanganui iwi on matters pertaining to the operation and effects of
the TPD.

iii) Preparation and implementation of a Cultural Management Plan
thatPlan for the Western Diversion_of the TPD that:

1ae|h¥ateFacmtates on- gomg eensa#a%mconsultahon between

the Consent Holder and Whanganui iwi.

. Provides iangata-whenvaWhanganui iwi with full opportunity to
formulate appropriate kaitiaki preteesisprotocols in relation to the
operation, effects and monitoring of the TPD and to implement
them.

men#emg——pwammesProwdes for the input of adwce and
information by  Whanganui iwi _into the formulation and

implementation of management _plans and __monitoring
programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about

management plans and monitoring programmes referred to in this
condition will include scisntific matters.

The Consent Holder shall, during-ealendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamahaki Incorporated Scciety a written report on the matters referred to
in condition 7_including advice as to the steps taken by the Consent Holder to
avoid, remedy or mitigate any cultural or spiritual effects of the activities
authorised by this consent.

' ‘G”VT T
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Consent Review (Cultural and Spiritual Matters})

9 The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 8, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or cancellation of consent conditions

10 The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1)(a) of the Resource Management Act 1991 at any time within
one month of the anniversary each year of the commencement of this consent.

Treaty Of Waitangi Claim Settlements

11 The Manawatu Wanganui Regional Council shall, within 12 months of the
Grown—settlingenactment of legislation_which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-ortakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all ReseurceManagement
Act1094-matiers-contained-inthe-said-seltlementmatters contained in the said
legislation that affect the application or operation of the Resource Manaqement
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all Heseween—Mamgemefa{—AeH-Q%ﬂaﬁers—eeF&aned—m—the
said—setlementmatters _contained in_the said legislation that affect the
application or_ogperation of the Resource Management Act 1991 or the
application or operation of this consent.

12 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than condition 11, by giving notice of its intention to do so pursuant to section
127(1)4a} of the Resource Management Act 1991 within 12 months of the
Crown-settlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-er-lakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges
—~eparges, set in accordance with section 36 of the Resource Management Act 1991, and
wiion 690A of the Local Government Act 1974, shall be paid to the Manawatu
Yanui Regional Council for the carrying out of its functions in relation to the
ir§stration, monitoring and supervision of this resource consent and for the carrying
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out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.
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Te Whaiau Culvert Discharge
Manawatu-Wanganul Region
101289

Discharge permit — To discharge the water taken pursuant to Resource Consent
101288 and any material contained therein at a maximum rate of up to 14 cubic
metres per second into Te Whaiau Stream [Te Whaiau Culvert] at or about map
reference NZMS 260 T19: 357 390 for a duration of 35 years from the commencement
of this resource consent subject to the following conditions.

Rate of discharge

1. The maximum discharge of water to the Te Whaiau Stream shall not exceed 14
cubic metres per second as measured at the Te Whaiau Culvert flow
measurement station at or about map reference NZMS 260 T19: 357-390.

Responsibility for structural integrity and erosion control

2 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of the
point of the Te Whaiau Culvert discharge, if in the opinion of the Manawatu
Wanganui Regional Council that erosion directly results from that discharge.

Advice Note: A separate resource consent may be required as a result of the need to
undertake erosion control works. Any such consent shalf be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Cultural and Spiritual Matters

3 The Consent Holder shall—after-consultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively "“Whanganui iwi")—develop-a

prosess-te-address-the{ollowing-matters_on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their rohe.

ii) Ongoing consultation with-Whanganui-iwibetween the Consent Holder
and Whanganui iwj on matters pertaining to the operation and effects of
the TPD.

iii) Preparation and implementation of a Cultural Management Rlan
thatPlan for the Western Diversion of the TPD that:

ata
- Gt vl -

faeah&a%eFac;i:tates on- gomg eensa#aﬁenconsultat:on between
the Consent Holder and Whanganui iwi.
. Provides tangata-wherwaWhanganui iwi with full opportunity to

formulate appropriate kaitiaki preteselsprotocols in relation to the
operation, effects and monitoring of the TPD and to implement
them,

mem%eﬂng—ppegﬁammesProwdes for the input_of advme and

information by Whanganui _iwi_into  the formulation and
implementation of management plans and  monitoring
programmes in relation to the operation and effects of the TPD.
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management plans and monitoring programmes referred to _in this
condition will include scientific matters.

| ‘ For the avoidance of doubt, it is expected that discussion about

| 4 The Consent Holder shall, during-caterdaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamahaki Incorporated Society a written report on the matters referred to
in condition 3, including advice as to the steps taken by the Consent Holder to

‘ avoid, remedy or mitigate any cultural or spirtual effects of the  activities
authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

5 The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 4, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cuftural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spirituai
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or cancellation of consent conditions

6 The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1){a) of the Resource Management Act 1991 at any time within
one month of the anniversary each year of the commencement of this consent.

Treaty Of Waitangi Claim Settlements

7 The Manawatu Wanganui Regional Council shall, within 12 months of the
Grown—setilingenactment of legisiation which_setties -any Treaty of Waitangi
claim by-iwi in respect of rAvers-erlakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseurce-Management
Ast-H891-matters-contained-in-the-said-settlementmatters contained in the said
legislation that affect the application or operaticn of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent

consistent with all Reseuree-Management-Act-1891-matiers—containred-inthe
said—setilementmatters contained in_the said legislation that affect the

application or operation of the Resource Management Act 1981 or the
application or operation of this consent.

The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent,_other
than condition 7, by giving notice of its intention to do so pursuant to section
127(1)4a} of the Resource Management Act 1991 within 12 months of the
Grewn—settingenactment of legislation which setties any Treaty of Waitangi
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claim by-iwi in respect of rivers-er-lakes-dammed-er-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.
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Te Whaiau Canal
Manawatu-Wanganui Region
101290

Water permit — To dam and divert Te Whaiau Stream by means of the Te Whaiau
Dam structure which forms Lake Te Whaiau [Te Whaiau Dam] and discharge water
over the Te Whaiau dam spillway at or about map reference NZMS 260 T19: 357 398
for a duration of 35 years from the commencement of this resource consent subject to
the following conditions;

Dam specifications

1 The dam spillway crest shall be maintained at 611.98 metres above Moturiki
Datum and the width of the spiliway shall be maintained at 182.9 metres.
Compliance with this condition shall be satisfied provided that the dimensions
are not altered from those existing at the date of commencement of this
consent.

Responsibility for structural integrity and erosion control

2 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of the
Te Whaiau dam structure, if in the opinion of the Manawatu Wanganui Regional
Council that erosion directly results from the operation of that structure,

Advice Note: A separate resource consent may be required as a result of the need to
undertake erosion control works. Any such consent shall be obtained by the
consent holder at jts sole expense prior to any works being undertaken.

Dam safety

3. The Consent Holder shall have in place a Dam Safety Assurance Programme
in accordance with the Dam Safety Guidelines issued by the New Zealand
Society on Large Dams, dated November 1995 and as updated from time to
time. Reports documenting the findings of surveillance, inspections and safety
reviews shall be made available to the Manawatu Wanganui Regional Council
upon request.

Cultural and Spiritual Matters

4 The Consent Holder shall—afereonsultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi");—develep-a

processto-address-the-following-matters_on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project aerea-thatis-withinras it affects their rohe.

i) Ongoing consultation with—Whanganui-iwibetween the Consent Holder
and Whanganui iwi on matters pertaining to the operation and effects of
the TPD.

if) Preparation and implementation of a Cultural Management Plan
thatPlan for the Western Diversion of the TPD that:

. Makes pmw's,-eﬁ #er--tangata_ whenua-to ha.v.e_ea.s.y_eﬂtfy_te—{he 2

#aeuHa%eFacmtates on-going eensultahaﬁ onsuitation between
the Consent Holder and Whanganui iwi.

. Provides tangata—whenuaWhanganui iwi with full opportunity to
formulate appropriate kaitiaki preteeelsprotocols in relation to the
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operation, effects and monitoring of the TPD and to implement

them.

meniorng—prograrmmesProvides for the input of advice and
information by Whanganui_iwi_into the formulation and
implementation _of management plans and __monitoring

programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes referred to in this
condition will include scientific matters.

| 5 The Consent Holder shall, duting-calendaeyearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamahaki Incorporated Society a written report on the matters referred to
in condition 4, including advice as to the steps taken by the Consent Holder to
avoid, remedy or mitigate any cultural or spiritual effects of the activities
authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

6 The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 5, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or cancellation of consent conditions

7 The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention fo do so pursuant
to Section 127(1){a) of the Resource Management Act 1981 at any time within
one month of the anniversary each year of the commencement of this consent.

Consent review

8 The Manawatu Wanganui Regional Council may in June of the fifth year after the
commencement of this resource consent, and in June every 5 years thereafter,
serve notice on the Consent Holder under section 128 (1)(a)(iii) of the Resource
Management Act 1991 of its intention to review the conditions of this consent, for
the purpose of dealing with any unforeseen adverse effects resulting from the Te
Whaiau dam spillway discharge, and to amend conditions or add further
conditions if necessary.

Advice Note:  Costs associated with any review of the conditions of this resource consent will be
recovered from the consent holder in accordance with the provisions of section 36
of the Resource Management Act 1991,
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Treaty Of Waitangi Claim Settlements

9

10

The Manawatu Wanganui Regional Council shall, within 12 months of the
Grown-settlingenactment of legislation_which seftles any Treaty of Waitangi
claim by-iwi in respect of tivers-orlakes-dammed-ordivertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1891 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all HeseufsevMaﬂagemeﬂi
Aet189-matters-eentained-in-the-said-settlementmatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent

consistent with all Reseurce-Management-Act-1084-matters—contained-in-the
said—settlementmatters contained in the said legislation that affect the

application or operation _of the Resource Management Act 1991 or the
application or operation of this consent.

The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than condition 9, by giving notice of its intention to do so pursuant to section
127(1){a} of the Resource Management Act 1991 within 12 months of the
Grown—setilingenactment _of legislation which settles any Treaty of Waitangi
claim by-wi in respect of rivers-erlakes-dammed-or-divertedany rivers, lakes or

other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.
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Otamangakau Canal Take
Manawatu-Wanganui Region
101291

Water permit — To divert and take water at a maximum rate of up to 74 cubic metres
per second from Lake Te Whaiau [Otamangakau Canal] at or about map reference
NZMS 260 T19: 360 398 for a duration of 35 years from the commencement of this
resource consent subject to the following conditions:

Cultural and Spiritual Matters

1 The Consent Holder shall—after-eensultation—withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi");—develep-a

processto-addressthefollowing-matiers_on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-that-is-withinas it affects their rohe,

ii) Ongoing consultation with-Whanganui—wibetween the Consent Holder
and Whanganui iwi on matters pertaining to the operation and effects of
the TPD.

iii) Preparation and implementation of a Cultural Management Plan
thatPlan for the Western Diversion of the TPD that:

. Makes—p;ews&ea%Haﬂgata—whenﬁa—%e—have—easyLeﬁ#y—te%e

#ae#ﬁa%eFacnhtates on- goung eensbﬂta%reﬂconsuitation between

the Consent Holder and Whanganui iwi.

. Provides tangata-whervyaWhanganui iwi with full opportunity to
formulate appropriate kaitiaki pretecelsprotocols in reiation to the
operation, effects and monitoring of the TRPD and to impiement
them.

meﬁﬁem:rg—ﬁregmﬂmesProwdes for the mput of adwce and

information by Whanganui__iwi _into_the formulation and
implementation of management plans and monitoring
programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes referred fo in_this

condition will include scientific matters.

| 2 The Consent Holder shall, during-ealendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamabaki Incorporated Society a written report on the matters referred to
in condition 1, including advice as to the steps_taken by the Consent Holder to

avoid, remedy or mitigate any cuftural or spiritual effects of the activities
authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

. The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 2, serve notice on the Consent Holder under
\ section 128 (1) of the Resource Management Act 1991 of its intention to review

} the conditions of this consent in terms of their adequacy in avoiding, remedying
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or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Treaty Of Waitangi Claim Settlements
4 The Manawatu Wanganui Regional Council shall, within 12 months of the

GFeWH—seHImg nactment of legislation_which settles any Treaty of Waitangi
claim by-iwi in respect of fivers-or-lakes-dammed-er-divertedany rivers, lakes or

other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or alf the conditions of this consent for
the purpose of making the consent consistent with all ReseurceManagement
Act100t-matters-contained-in-the-said-setlementmatters contained in the_said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation_of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with afi

said—seitlemenimatiers contained in the said legislation that afiect ihe
application _or operation of the Resource Management Act 1991 or the
application or operation of this consent.

5 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent,_other
than condition 4, by giving notice of its intention to do so pursuant to section
127(1)4a} of the Resource Management Act 1991 within 12 months of the
Grewn-settingenactment of legislation which setiles any Treaty of Waitangi
claim by-iwi in respect of fivers-erlakes-dammed-ordivertedany rivers, lakes or

other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.
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Otamangakau Canal Discharge
Manawatu-Wanganui Region
101292

Discharge permit — To discharge the water taken pursuant to Resource Consent
101291 and any material contained therein at a maximum rate of up to 74 cubic
metres per second into Lake Otamangakau [Ofamangakau Canall at or about map
reference NZMS 260 T19: 370 406 for a duration of 35 years from the commencement
of this resource consent subject to the following conditions:

Cultural and Spiritual Matters

1 The Consent Holder shall-afterecensultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi");—develop-a
process-to-address-the-fellowing-matters on a process that provides for:

i) The provision of ongoing cultural and spititual advice to the Consent
~ Holder about the TPD project area-thatis-withinas it affects their rohe.
if) Ongoing consultation with—Whanganui-iwibetween the Consent Holder
and Whanganui iwi on matters pertaining to the operation and effects of
the TPD.
iii) Preparation and implementation of a Cultural Management Plan
thatPlan for the Western Diversion of the TPD that:

* s .

#ae&ﬁa%eFac;htates on- gomg eeﬁswita%leﬁconsultatmn between

the Consent Holder and Whanganui iwi.
. Provides tangata—whenuaWhanganui_iwi with full opportunity to

formulate appropriate kaitiaki preteesisprotocols in refation to the
operation, effects and monitoring_of the TPD and to implement
them,

menﬁermg—pmgrammesProwdes for the lnput of advace and

information by Whanganui _iwi _into the formulation and
implementation of management plans and __monitoring

programmes in relation to the operation and effects of the TPD.

ror_the avoidance of doubt, it is expected that discussion about

management plans and monitoring programmes referred to in this
condition will include scientific matters.

| 2 The Consent Holder shall, during-ealendar-yearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamahaki Incorporated Society a written report on the matters referred to
l in condition 1,_including advice as to the steps taken by the Consent Holder to

avoid, remedy or mitigate any cultural or spiritual effects of the activities
authorised by this consent.

. Consent Review (Cultural and Spiritual Matters)
The Manawatu Wanganui Regional Councit may, within 3 months of receiving
%, the report required by condition 2, serve notice on the Consent Holder under
\ section 128 (1) of the Resource Management Act 1991 of its intention to review
{ the conditions of this consent in terms of their adequacy in avoiding, remedying
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or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Treaty Of Waitangi Claim Settlements

4

The Manawatu Wanganui Regional Council shall, within 12 months of the
Grewn—settlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-or-lakes-dammed-ordivertedany rivers, lakes of
other waterways dammed or diverted or otherwise affected by the TFD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseuree-Maragement
Agt-1001-matters-eontained-in-thesaid-setlementmatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all

said--settlementmatters contained _in_the said_legisiation that affect the
application_or operation of the Resource Management Act 1991 or the
application or operation of this consent.

The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than condition 4, by giving notice of its intention to do so pursuant to section
127(1){a} of the Resource Management Act 1991 within 12 months of the
Grown—settlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-erlakes-dammed-or-divertedany rivers, lakes of
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 680A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.
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Otamangakau Dam
Manawatu-Wanganui Region
101293

Water permit -~ To dam and divert the Otamangakau Stream by means of the
Otamangakau Dam structure which forms Lake Otamangakau [Otamangakau Damyj at
or about map reference NZMS 260 T19: 367 410 for a duration of 35 years from the
commencement of this resource consent subject to the following conditions:

Lake Levels
1. The Consent Hoider shall maintain the levei of Lake Otamangakau:
a. between a minimum of 610.75 metres and 2 maximum of 611.98 metres

above Moturiki Datum during the period 1 November to 31 March
inclusive, and

b. hetween a minimum of 610.50 metres and a& maximum of 611.98 metres
above Moturiki Datum during the period 1 April to 31 October inclusive.

2 During the period 1 October to 31 May the Consent Holder shall use its best
endeavours to maintain an average lake level of 611.10 metres above Moturiki
Datum.

3. Notwithstanding condition 1 of this consent, the level of Lake Otamangakau
shall be permitted to rise above a level of 611.98 metres above Moturiki Datum
if:

i TPD discharges to Lake Taupo have been discontinued due to the
requirements of consents 103882 and 103863, or flood inflows to Lake
Otamangakau are occurring, and

i the intake on the Whakapapa River is fully closed and the Lake
Otamangakau drainage valve is fully open.

The Consent Holder shall ensure that the level of Lake Otamangakau is
reduced to at least the maximum level specified in condition 1 of this consent
as soon as is practicable once the situations listed in (i) of condition 3 no longer
prevail.

Consent review

4, The Manawatu Wanganui Regional Council may in June of the fifth year after the
commencement of this resource consent, and in June every 5 years thereafter,
serve notice on the Consent Holder under section 128 (1)(a}(iii) of the Resource
Management Act 1931 of its intention to review conditions 1 to 3 for the purpose
of assessing the adequacy of the specified lake level regime in terms of its ability
to maintain the lake's trophy trout fishery and lake habitat, whilst providing
adequate operational flexibility to the Consent Holder, and to amend those
conditions or add further conditions if necessary.

Advice Note:  Costs associated with any review of the conditions of this resource consent will be
recovered from the consent holder in accordance with the provisions of section 36
of the Resource Management Act 1991.

Dam safety

The Consent Holder shall have in place a Dam Safety Assurance Programme
in accordance with the Dam Safety Guidelines issued by the New Zealand
Society on Large Dams, dated November 1995 and as updated from time to
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time. Reports documenting the findings of surveillance, inspections and safety
reviews shall be made available to the Manawatu Wanganui Regional Councii
upon request,

Cultural and Spiritual Matters

6

The Consent Holder shall—a#e%—eeﬁsuﬂa{len—%use their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi"),—develep—a

proeessto-addressthe-following-matters on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their rohe.

i) Ongoing consultation with-Whanganui-iwibetween the Consent Holder
and Whanganui iwi on matters pertaining to the operation and effects of
the TPD.

iii) Preparation and implementation of a Cultural Management Plan
#hatPlan for the Western Diversion of the TPD that:

* i . . N

prosess-through-the-creation-of-a-ce-operative-environmente
facilitatelacilitates on-going eensultatienconsultation between
the Consent Holder and Whanganui iwi.

. Provides tangata-whenvaWhanganui iwi with full opportunity to
formulate appropriate kaitiaki pretesetsprotocols in relation to the
operation, effects and monitoring of the TPD and to implement
them.

menﬂe;mg—megfammesprowdes for the mput of advace and

information by Whanganui iwi_into the formulation and
implementation of management plans and monitoring
programmes in relation to the operation and effects of the TPD.

For _the avoidance of doubt, it is expected that discussion about
management plans and monitoring_programmes referred to in this
condition will include scientific matters.

The Consent Holder shall, during-ealendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamahaki Incorporated Society a written report on the matters referred to
in condition 6, including advice as to the steps taken by the Consent Holder to
avoid, remedy or mitigate any cultural or spiritual effects of the activities

authorised by this consent.

Consent Review (Cultural and Spiritual Matters)
8

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 7, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubi, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adeguacy
of the conditions in avoiding, remedying or mitigating the cultural and spirituai
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effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or canceliation of consent conditions

9 The Consent Holder may apply to the Council for a change or cancellation of
any of the conditions to this consent by giving notice of its intention to do so
pursuant to Section 127(1)(a) of the Resource Management Act 1991 at any
time within one month of the anniversary each year of the commencement of
this consent.

Treaty Of Waitangi Claim Settlements

10 The Manawatu Wanganul Regional Council shall, within 12 months of the
Grown-seitlingenactment of legislation which settles any Treaty of Waitangi
claim by-wi in respect of rivers-er-lakes-dammed-ordivertedany rivers, lakes or
other waterways dammed or_diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with ali Reseuree-Maragement
Aet198+-matters-eontained-in-the-said-settermentmatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all Reseurce-Management-Aet1591-matters-eontainedin-the
said—setlememmatiers contained in the said legislation that affect the
application or operation of the Resource Management Act 1991 or the
application or operation of this consent.

11 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than condition 10, by giving notice of its intention to do so pursuant to section
127(14a} of the Resource Management Act 1991 within 12 months of the
Crown—settlingenactment of legislation which settles any Treaty of Waitangt
claim by-iwi in respect of rivers-or-lakes-dammed-or-diveriedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991 and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payabie when the objection or appeal is
determined.
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Otamangakau Dam Discharge
Manawatu-Wanganui Region
101294

Discharge permit — To discharge water and any material contained therein at a
maximum rate of up to 3 cubic metres per second into the Otamangakau Stream
downstream of the Otamangakau Dam structure via a controlled release mechanism
[Otamangakau Dam discharge] at or about map reference NZMS 260 T19: 367 410 for
a duration of 35 years from the commencement of this resource consent subject to the
following conditions:

Discharge rating

1 Within 6 months of the commencement of this consent the Consent Holder shall
calibrate the flow release mechanism so that an accurate record of the flow
released through it can be obtained by recording the days and times when it is
used. The Consent Holder shall then record the days and times when it is used
and that information shall be provided to the Manawatu Wanganui Regional
Council within 5 workings days upon request,

Responsibility for structural integrity and erosion control

2 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of the
Otamangakau dam structure, if in the opinion of the Manawatu Wanganui
Regional Council that erosion directly resuits from the operation of that
structure.

Advice Note: A separate resource consent may be required as a result of the need to
undertake erosion controf works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Cultural and Spiritual Matters

3 The Consent Holder shall—after-eensultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively "Whanganui iwi")—develep—a

process-to-addressthe-following-matters_on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project areathatiswithinas it affects their rohe.

ii) Ongoing consultation with-Whanganui-iwibetween the Consent Holder
and Whanganui iwi on matters pertaining to the operation and effects of
the TPD.

iii) Preparation and implementation of a Cultural Management Pian
thatPlan for the Western Diversion of the TPD that:

e s - - v,

#aeﬂﬁa%eFacmtates on- gomg een&u#a&enconsultatlon between
the Consent Holder and Whanganui iwi.

. Provides tangata—whervaWhanganui iwi with full opportunity to
formulate appropriate kaitiaki preteselsprotocols in relation to the
operation, effects and monitoring of the TPD and to implement
them.

memteﬁng—pregmwnesprowdes for the input of adv:ce and
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information by Whanganui iwi _into  the formulation and
implementation of management plans __and  monitoring
programmes in relation to the operation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about

management plans and monitoring programmes referred to in this
condition will include scientific matters.

The Consent Holder shall, dusing-eatendaryearin February 2009, provide 1o the
Manawatu Wanganui Regional Councii, Whanganui River Maori Trust Board

and Tamahaki Incorporated Society a written report on the matters referred to
in condition 3,_including_advice as to the steps taken by the Consent Holder to
avoid, remedy or mitigate any cultural or spiritual effects of the activities
authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

5

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 4, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant io this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Change or cancellation of consent conditions

6

The Consent Holder may apply to the Council for a change or canceliation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1){a) of the Resource Management Act 1991 at any time within
one month of the anniversary each year of the commencement of this consent.

Treaty Of Waitangi Claim Settlements
7

The Manawatu Wanganui Regional Councit shall, within 12 months of the
Grown-settingenactment of legislation which setties any Treaty of Waitangi
claim by-iwi in respect of rivers-erlakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseuree-Management
Aet-1904-matters-contained-inthe-said-settlementmatters contained in the said
legisiation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent

consistent with all Reseuwrce-Managemeni-Aet1991-matiers-contained-in-the
said—setementmatters _contained in the said legislation that affect the
application_or operation of the Resource Management Act 1991 or the
application or operation of this consent.
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8 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than condition 7, by giving notice of its intention to do so pursuant to section
127(1){a} of the Resource Management Act 1991 within 12 months of the
Grown—setilingenactment of legislation_which_settles any Treaty of Waitangi
claim by-iwi in respect of rivers-or-lakes-dammed-or-divertedany rivers, lakes or

other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974; shall be paid to the Manawatu
Wanganui. Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions’ under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payahle when the objection or appeal is
determined.
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Wairehu Canal Take
Manawatu-Wanganui Region
101295

Water permit — To divert and take water at a maximum rate of up to 55 cubic metres
per second from Lake Otamangakau [Wairehu Canal] at or about map reference
NZMS 260 T19: 386 411 for a duration of 35 years from the commencement of this
resource consent subject to the following conditions:

Fish passage
1. The Consent Holder shall take all practicable measures to prevent fish passage
between Lake Otamangakau and the Wairehu Canal.

Cultural and Spiritual Matters

2 The Consent Holder shali—aftereonsultation-withuse their best endeavours to
develop_and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi")—develep—a

precess-to-addressthe-ollowing-matters_on a process that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their rohe,

ii) Ongoing consultation with-Whangarnui-iwibetween the Consent Holder
and Whanganui iwi on matters pertaining to the operation and effects of
the TPD.

ifh) Preparation and implementation of a Cultural Management Plan
thatPlan for the Western Diversion of the TPD that:

a 0 F O 2 8 2 Y a¥af Tubk A LG =R Y AW T Tat atualala

#ae#&a{eFacmtates on- gomg eeﬁsultaaenconsuitatlon between
the Consent Holder and Whanganui iwi.

. Provides fangata-whenuaVWhanganui iwi with full opportunity to
formulate appropriate kaitiaki preteesisprotocols in relation to the
operation, effects and monitoring of the TPD and to implement
them.

memtemg—pmgﬁammesProwdes for the mput of adwce and

information by Whanganui iwi into  the formulation and
implementation of management plans and monitoring
programmes in relation to the gperation and effects of the TPD.

For the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes referred to in this

condition will include scientific matters,

| 3 °  The Consent Holder shall, during-calendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui River Maori Trust Board

and Tamahaki Incorporated Society a written report on the matters referred to
in condition 2, including advice as to the steps taken by the Consent Holder to
avoid, remedy or mitigate any cuitural or_spiritual effects of the activities
authorised by this consent.
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Consent Review (Cultural and Spiritual Matters)

4

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 3, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cuitural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Treaty Of Waitangi Claim Settlements

5

The Manawatu Wanganui Regional Council shall, within 12 months of the
Grown-settlingenactment of legisiation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-er-takes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Rese«m-w}aﬂage\tnem
Aet-109+-maters-contained-in-the-said-settlementmatters contained in the sajd
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or cperation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all Reseuree-Management-Act199-matiers—contatned-inthe
said—setlementmatiers contained in the said legislation that affect the
application or operation of the Resource Management Act 1991 or_the

application or operation of this consent,

The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than_condition 5, by giving notice of its intention to do so pursuant to section
127(1){a} of the Resource Management Act 1991 within 12 months of the
Grewn—seﬁhng enactment of leqgislation which setties any Treaty of Waitangi
claim by-iwi in respect of rivers-or-lakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objectlon or appeal is lodged against any such

. rge in which case the appropriate charge is payable when the objection or appeal is
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Maintenance of Structures and Watercourses
Manawatu-Wanganui Region
101296

Combined land use consent, water permit and discharge permit — To undertake
the following activities for the purpose of maintaining structures or removing sediment,
weed, debris, plants and other material from watercourses within the Tongariro Power
Development:

i} to reconstruct, alter, remove or demolish any structure or part of any
structure in, on, under or over the bed of a river or lake;

i) to disturb, remove, damage, or destroy sediment, weed, debris, plants and
other material in, on, under, over or adjacent to the bed of a river or lake;

i) to enter, pass across or disturb the bed of a river or lake, including for the
: purpose of removing or flushing accumulated bed material in order to
maintain the functional integrity and operational efficiency of a structure,

iv) to deposit removed material on the bed of a river or lake;
V) to dam and divert water; '

Vi) to discharge water into water;

vii) to discharge sediment and other materials into water —

within the area bounded by maps NZMS 260 S19, T19 AND T 20 for a duration of 35
years from the commencement of this resource consent subject to the following
conditions:

NOTE The activities authorised by this consent include but are not limited to:

+  The flushing, automatic or manual removal, excavation or sluicing and deposition of
accumulated sediment and debris;

*  Drainage and maintenance discharges from structures, culverts, pipelines and tunnels;

* Discharges from the Whakapapa-Tawhitikuri-Whanganui Tunnel bulkhead maintenance
discharge to the Tawhitikuri Stream,

*  Whakapapa-Tawhitikuri-Wwhanganui Tunnel drain valve maintenance discharge to the
Whanganui River;

= Discharges from the testing of gates and structures;

*  Construction of temporary dams and diversions.

Scope of Consent
1 This resource consent only applies to activities undertaken within 200 upstream
or downstream of any TPD structure located within a watercourse.

2 This consent does not apply to the specific activities that are authorised by
resource consents 101279, 101302 or 101303.

Responsibility for operations
3 The Consent Holder shall ensure contractors are made aware of the conditions of
this resource consent and the need to comply with them.

Responsibility for structural integrity and erosion control

4 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of any
activities authorised by this consent, if in the opinion of the Manawatu
Wanganui Regional Council that erosion directly results from those activities.

Advice Note: A separate resource consent may be required as a result of the need to
undertake erosion control works. Any such consent shall be obtained by the
conserit holder at its sole expense prior fo any works being undertaken.
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Fish passage and biue ducks

5

The activities authorised by this cansent shall not prevent the passage of fish
both upstream and downstream.

The activities authorised by this consent shall not disturb the nesting or
breeding of blue ducks within a distance 200 metres upstream and downstream
of the activity. This condition does not apply to the automatic sluicing of
diversion or intake structures or essential works required to maintain the
structural integrity or safe operation of a structure.

Effects of structure on water flow

7

The Consent Holder shall ensure that any machinery, equipment or materials
associated with any activities authorised by this consent, but not in use, do not
obstruct the flood channel of the watercourse.

Control of contaminants from operation of machinery

8

All machinery shall be operated in a manner which ensures that spillages of fuel,
oil and similar contaminants are minimised to the fullest extent practicable,
particularly during refuelling and machinery servicing and maintenance.
Refuelling and lubrication activities shall be carried out away fromi any water body
such that any spillage can be contained so it does not enter any water body.

Discharges to water

9

10

11

12

Any materials used for activities authorised by this consent shall be managed in
ways that ensure risks 1o aquatic ecosystems are minimised to the fullest extent
practicable.

Where as a result of the exercise of this resource consent, sections of the channel
banks have in excess of five square metres of vegetation removed from them, the
Consent Holder shall where necessary minimise channel bank erosion to the
fullest extent practicable.

No dry cement shall be released into the watercourse. Any concrete placed in
or adjacent to a watercourse shall be contained by a watertight form work in
such a way that cement slurry is not able to seep out and enter the
watercourse. New concrete shall not be exposed to the flow of water before it
has hardened for at least 48 hours.

Any discharge of sediment directly associated with an activity authorised by
this consent shall not occur for more than 5 consecutive days, nor for more
than 12 hours on any one day within those 5 days.

Diversions

13

14

Any temporary diversion of water or cessation of flow required to undertake
activities authorised by this consent shall be returned to its normal state within
2 working days of the completion of the activity.

Prior to implementing condition 13 of this resource consent, the Consent Holder
shall inspect the temporary diversion or dewatered area and any fish
impounded within it shall be returned to the original watercourse as soon as
practicable following their discovery.
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Rehabilitation of Disturbed Areas
15 Within 20 working days of the completion of any activities authorised by this
consent, the Consent Holder shall stabilise and re-contour any disturbed areas to
the satisfaction of the Manawatu Wanganui Regional Council in order to:
i limit sediment runoff or erosion to the greatest extent practicable,
i remove any stockpiles of material and fill any depressions where these
would adversely effect the flow of water.

16 Any disturbed areas shall be revegetated as soon as practicabie in a manner
consistent with existing vegetation cover at and about the site to the satistaction
of the Manawatu Wanganui Regional Council. The Consent Holder shall maintain
the site until any re-vegetated area is established.

17 Any construction materials associated with activities authorised by this consent
that are no longer required as part of the structure, andfor any temporary
structures that are no longer required to undertake activities authorised by this
consent, shali be removed within 2 working days following the completion of the
activity.

Sediment Flushing
18 Where sediment and other material removed from structures is deposited into a
watercourse, that sediment and other material shall not be deposited directly
into flowing water. it shall be deposited in such a manner and location that it
can be carried away by a fiow in excess of the mean annual flow for that
watercourse. This condition does not apply to the automatic sluicing of
diversion or intake structures.

Notices warning of maintenance activities

19 Where the activities authorised by this consent are undertaken in an area
accessible to the public, then the Consent Hoider shall erect notices that are
easily readable from a distance of 5 metres adjacent to any activities authorised
by this consent. These notices shall provide warning of the activities and advice
of the period over which they will be occurring. The notices shall be erected at
least 5 working days prior to the commencement of any scheduled activity and
shall not be removed by the Consent Holder for the duration of the activity. For
non-scheduled activities the warning signs shall be erected as soon as practicable
following the commencement of the activity and shall not be removed by the
Consent Holder for the duration of the activity.

Advice Note:  Refer to condition 25 which relates to scheduled activities.

Waterway access

20 The Consent Holder shall ensure that existing public access is maintained along
watercourses at all times, except for areas and periods where the safety of the
public and integrity of any structure would be endangered as a resuit of the
activities authorised by this consent.

Fish spawning periods _
21 There shall be no disturbance of any actively flowing channel as a result of the
exercise of this resource consent in the Moawhango River or any tributary of
the Whanganui River within the period 1 July to 1 November inclusive. This
condition does not apply to the automatic sluicing of diversion or intake
structures or essential works required to maintain the structural integrity or safe
operation of a structure.
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Notification to Council
22. For any scheduled maintenance activity involving the temporary use of
machinery in a river or lake bed, or the temporary damming or diversion of
water, the Consent Holder shall notify the Manawatu-Wanganui Regional
Council in writing of its intention to exercise this consent not less than 10
working days prior to exercising the consent. The notification shall include:
i adescription of the location in which the consent will be exercised:;
i a description of the scope and duration of the maintenance activities to
be undertaken;
i a description of the specific measures to be used to minimise the effects
of the activities to be undertaken.

23 For any unscheduled maintenance activity involving the temporary use of
machinery in a river or lake bed, or the temporary damming or diversion of
water, the Consent Holder shall notify the Manawatu-Wanganui Regional
Council in writing of the activity within 48 hours of its commencement. The
details of the notification shall include those specified under condition 22 of this
resource consent.

Complaint register

24 The Consent Holder shall maintain and keep a complaints register for any
complaints about the maintenance activities received by the Consent Holder in
relation to the degradation of water quality, adverse effects on aquatic
ecosystems or wiidlife, or the impedance of public access to or along
watercourses. The register shall record, where this information is available:
i the date, time and duration of the incident that has resuited in a complaint,
ii the location of the complainant when the incident was detected,
i the possible cause of the incident,
iv any corrective action undertaken by the Consent Holder in response to the

complaint.

The register shall be available to the Manawatu Wanganui Regional Council at all
reasonable times. Complaints received by the Consent Hoider that may infer non-
compliance with the conditions of this resource consent shall be forwarded to the
Manawatu Wanganui Regional Council within 48 hours of the complaint being
received.

Scheduled Maintenance Plan
25 By 30 June each year the Consent Holder shall provide to the Manawatu
Wanganui Regional Council a Plan stating the activities authorised by this
consent that are scheduled to be undertaken in the following 12 months.
That Plan shall contain as a minimum:
i details of the type, nature and location of each activity and the period
during which it is intended to be undertaken,
i events that would potentially trigger unscheduled activities and the
possible type, nature and location of such unscheduled activities.

Large Scale Dredging

26.  This consent does not authorise any dredging in excess of 100 cubic metres of
material per annum from Lake Te Whaiau, Lake Otamangakau or the
Otamangakau Canal.




AT U

"W
X

76

Cultural and Spiritual Matters

27

The Consent Holder shall-after-eonsultationwithuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively "Whanganui iwi") and Ngati

Rangi Trust—develop-a-precessio-address-the-follewing-matiers_on a process

that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their rohe.

ii) Ongoing consuitation with-Whanganui-iwibetween the Consent Holder
and Whanganuij_iwi and Ngati Rangi Trust on matters pertaining to the
operation and effects of the TPD.

i) Preparation and implementation of a Cultural Management Plan
thatPlan for the Eastern and Western Diversions of the TPD that:

. Makes—p;emw—feﬁaag&ta—whemﬁe—kme—easy—emw%e—me

faem:ta{eFamhtates on- gomg eeneultahenconsultatlon between

the Consent Holder and Whanganui iwi and Ngati Rangi Trust.

. Provides tangate—whenwvaWhanganui iwi_and Ngati Rangi Trust
with full opportunity to formulate appropriate kaitiaki
protoselsprotocols in _relation to the operation, effecis and

monitoring of the TPD and to implement them.

mem%eﬂagﬂafegmmmesProwdes for the |nput of adv:ce and
information by Whanganui iwi and Ngati Rangi Trust info the
formulation and implementation of management plans and

monitoring_programmes in relation to the operation and effects
of the TPD.

For the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes teferred to in this
condition will include scientific matiers.

The Consent Holder shall, during-ealendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui iwi and Ngati Rangi Trust a

written report on the matters referred to in condition 27,_including advice as to
the steps taken by the Consent Holder to avoid, remedy or mitigate any cultural
or spiritual effects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters)
29

The Manawatu Wanganui Regional Councit may, within 3 months of receiving
the report required by condition 28, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.
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Change or Cancellation of Conditions

30 The Consent Holder may apply to the Council for a change or canceliation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1)(a) of the Resource Management Act at any time within one
month of the anniversary each year of the commencement of this consent.

Review (s128)

31 The Manawatu Wanganui Regional Council may in June of the fifth year after the
commencement of this resource consent, and every 5 years thereafter, serve
notice on the Consent Holder under section 128 (1) of the Resource
Management Act 1991 of its intention to review conditions 5 to 26 for the purpose
of assessing their adequacy in avoiding, remedying or mitigating adverse effects
on the environment and to amend those conditions or add further conditions if
necessary. :

Advice Note:  Costs associated with any review of the conditions of this resource consent will be
recovered from the consent holder in accordance with the provisions of section 36
of the Resource Management Act 1991.

Lapsing of Consent
32 Pursuant to section 125(1) of the Resource Management Act 1991 this consent
shall not lapse until the consent duration of 35 years expires.

Treaty Of Waitangi Claim Settlements

33 The Manawatu Wanganui Regional Council shall, within 12 months of the
Grown—settlingenactment of legislation_which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-orlakes-dammed-er-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise atffected by the TPD, serve
nolice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for

the purpose of making the consent consistent with all Reseuree-Management
Act1091-maters-containedinthesald-setlementmatters contained in the said

legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with ail Reseuree-Management-Act-1004-matters—contained-in-the
said—settlernenimatters contained in the said legislation that affect the
application _or operation of the Resource Management Act 1991 or the
application or operation of this consent,

34 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than condition 33, by giving notice of its intention to do so pursuant to section
127(1){a} of the Resource Management Act 1991 within 12 months of the
Grown-settlingenactment of legislation which setiles any Treaty of Waitangi
claim by-iwl in respect of rvers-or-lakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise ‘affected by the TFD.
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GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to- gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.

Private Agreements

In granting this consent particular regard has been had to the agreements reached by
the consent holder with Ngati Tuwharetoa, Ngati Tamakopiri, Ngati Whitikopeka, Ngati
Hauiti and the Lake Rotoaira Trust.
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Maintenance Activity Discharges
Manawatu-Wanganui Region
101302

Discharge permit —~ To discharge materials onto or into land associated with the
removal of sediment, weed, debris or other material from or adjacent to watercourses
within the area bounded by maps NZMS 260 S19, T19 AND T 20 for a duration of 35
years from the commencement of this resource consent subject to the following
conditions:

Scope of Consent
1 This consent does not apply to the specific activities that are authorised by
resource consents 101279, 101296 or 101303.

Responsibility for operations
2 The Consent Holder shall ensure contractors are made aware of the conditions of
this resource consent and the need to comply with them.

Responsibility for structural integrity and erosion control

3 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of any
activities authorised by this consent, if in the opinion of the Manawatu
Wanganui Regional Council that erosion directly resuits from those activities.

Advice Note: A separale resource consent may be required as a result of the need to
undertake erosion control works. Any such consent shall be oblained by the
consent holder at its sole expense prior to any works being undertaken.

Control of contaminants from operation of machinery

4 All machinery shall be operated in a manner which ensures that spillages of fuel,
oil and similar contaminants are minimised to the fullest extent practicable,
particularly during refuelling and machinery servicing and maintenance.
Refuelling and lubrication activities shall be carried out away from any water body
such that any spillage can be contained so it does not enter any water body.

Site Management

5 Any accumulation of sediment onto land in excess of 50 cubic metres, resulting
from the exercise of this resource consent, in any one location where it is
readily visible to the public and which would otherwise be out of keeping with
the character of the surrounding landscape shall be screened with vegetation
or fencing to the satisfaction of, and in consultation with, the Manawatu-
Wanganui Regional Council.

6. The activities authorised by this consent shall be managed in such a way so
as to avoid, to the greatest extent practicable, runoff of sediment, weeds,
debris or other material into surface water. :

Advice Note:  This may require the installation and maintenance of sediment retention
devices. A separate resource consent may be required to install such works.
Any such consent shall be obtained by the consent holder at its sole expense
prior to any works being undertaken

There shall be no conspicuous oil, grease, scums or foams present in surface
water after reasonabie mixing as a result of the exercise of this consent.



80

QOdour and Dust

8

The activities authorised by this consent shall not give rise to any offensive or
objectionable odour, or offensive or objectionable deposition of dust or debris,
beyond the boundary of iand owned or controlled by the Consent Holder.

Warning Notices

9 .

Where activities authorised by this consent are undertaken in an area accessible
to the public, then the Consent Holder shall erect notices that are easily readable
from a distance of 5 metres adjacent to any materials deposition site. These
notices shall provide warning of the activity. The notices shall be erected at least
5 working days prior to the commencement of any scheduled activity and shall not
be removed by the Consent Holder for the duration of the activity. . For non-
scheduled activities the warning signs shall be erected as soon as practicable
following the commencement of the activity and shall not be removed by the
Consent Holder for the duration of the activity.

Runoff management plan

10

Within 2 months of the commencement of this consent the Consent Hoider shall
provide a Management Plan to the Manawatu Wanganui Regional Council
describing how the sediment, weed and debris deposition activities authorised by
this consent wili be managed and the methods to be adopted by the Consent
Holder to achieve compliance with the conditions of this consent.

Complaint register

11

The Consent Holder shall maintain and keep a complaints register for any

complaints about the discharge activities received by the Consent Holder in

relation to the degradation of water quality, adverse effects on aquatic

ecosystems or wildiife, odours, or adverse visual effects, The register shall record

where this information is available:

i the date, time and duration of the incident that has resulted in a complaint,

ii the location of the complainant when the incident was detected, '

iii the possible cause of the incident,

iv any corrective action undertaken by the Consent Holder in response to the
complaint.

The register shall be avaitable to the Manawatu Wanganui Regional Council at all
reasonabie times. Complaints received by the Consent Holder that may infer non-
compliance with the conditions of this resource consent shall be forwarded to the
Manawatu Wanganui Regional Council within 48 working days of the complaint
being received.

Change or cancellation of conditions

12.  The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1)(a} of the Resource Management Act at any time within one
month of the anniversary each year of the commencement of this consent.

Review (s128)

13 The Manawatu Wanganui Regional Council may in June of the fifth year after the

commencement of this resource consent, and every 5 years thereafter, serve
notice on the Consent Holder under section 128 (1) of the Resource
Management Act 1991 of its intention to review conditions 5 to 11 for the purpose
of assessing their adequacy in avoiding, remedying or mitigating adverse effects
on the environment and to amend those conditions or add further conditions if
necessary.




Advice Note:

Lapsing of Consent
14.

B1

Costs associaled with any review of the conditions of this resource consent will be
recovered from the consent holder in accordance with the provisions of section 36
of the Resource Management Act 1991,

Pursuant to section 125(1) of the Resource Management Act 1991 this consent
shall not lapse until the consent duration of 35 years expires.

Cultural and Spiritual Matters

The Consent Holder shall—aftereensultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi”) and Ngati

Rangi Trust-develop-a-process-te-address-the-following-matters on a process

that provides for:

’15

| 16

The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their robe.

Ongoing consultation with-Whanganui-iwibetween the Consent Holder
and Whanganui iwi and Ngati Rangi Trust on matters pertaining to the

operation and effects of the TPD.
Preparation and implementation of a Cultural Management Rian
thatPlan for the Eastern and Western Diversions of the TPD that:

- 50 B O

taert'ftateFacmtates on- gomg eeeeuttatteeconsultatlon between
the Consent Holder and Whanganui iwi and Ngati Rangi Trust.

Provides tangata-whenuaWhanganui iwi and Ngati Rangi Trust
with  full opportunity to formulate appropriate kaitiaki

pretocoisprotocols _in_relation to the operation, effects and
monitoring of the TPD and to implement them

------

meertenﬂg—pregrammesProwdes for the input of adwce and

information_by Whanganui iwi and Ngati Rangi Trust into the
formulation and implementation of management plans _and
monitoring programmes in_relation to the operation and effects
of the TPD.,

For the avoidance of doubt, it is expected that discussion about

management plans and monitoring programmes referred to in_this
condition will include scientific matters.

The Consent Holder shall, during-ecalerdaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui iwi and Ngati Rangi Trust a

written report on the matters referred to in condition 15, including advice as to

the steps taken by the Consent Holder to avoid, remedy or mitigate any cultural
or spiritual effects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

17

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 16, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
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or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Treaty Of Waitangi Claim Settlements

18 The Manawatu Wanganui Regional Council shall, within 12 months of the
Grewa-sewmg enactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-er-lakes-dammed-er-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Resedree-Management
Aet-1801-matters-eertained-in-the-said-settlementmatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all Reseurce-Manragement-Act19%1-matters-contairedin-the
saie—settiementmatiers contained_in the said legislation that affect the
application _or operation of the Resource Management Act 1991 or_the
application or operation of this consent.

19 The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent,other
than condition 18, by giving notice of its intention to do so pursuant to section
127(14a} of the Resource Management Act 1991 within 12 months of the
Grown-settlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-er-lakesdammed-ordivertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the-
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.

Private Agreements

In granting this consent particular regard has been had to the agreements reached by
the consent holder with Ngati Tuwharetoa, Ngati Tamakopiri, Ngati Whitikopeka, Ngati
Hauiti and the Lake Rotoaira Trust.
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Abrasive Blasting
Manawatu-Wanganui Region
101303

Discharge permit — To discharge materials into the air, onto land and into water from
abrasive blasting activities undertaken for the maintenance of TPD structures within
the area bounded by maps NZMS 260 S19, T19 AND T 20 for a duration of 35 years
from the commencement of this resource consent subject to the following conditions:

Responsibility for operations
1 The Consent Holder shall ensure contractors are made aware of the conditions of
this resource consent and the need to comply with them.

Notification to Council
2. The Consent Holder shall notify the Manawatu Wanganui Regional Council in
writing of its intention to exercise this consent not less than 10 working days
pnor to exercising the consent. The notification shall include:
i A description of the location in which the consent will be exercised,;
ii A description of the scope and duration of the activities to be
undertaken;
ii A description of the specific measures to be used to minimise the
effects of the activities to be undertaken.

Site management

3. Any abrasive media not in use shall be kept covered at all times.

4. The abrasive media used shall not contain more than 5 % silica on a dry weight
basis.

5 The Consent Holder shall avoid to the fullest extent practicable any debris
resulting from the abrasive blasting activities being deposited into any
watercourse.

Advice Note:  Compliance with this condition may require the use of physical barriers and
tarpaulins to catch and contain debris.

6. All debris resulting from the abrasive blasting activities shall be removed, to the
fullest extent practicable, by the Consent Holder immediately following the
compietion of the blasting activity and disposed of in a lawful manner.

7. The activities authorised by this consent shall not result in an objectionable
deposition of dust on properties owned or occupied by any other person, unless
prior written approval has been obtained from those owners or occupiers.

Scheduled Abrasive Blasting Plan

8. By 30 June each year the Consent Holder shall provide to the Manawatu

Wanganui Regional Council a Plan stating the activities authorised by this

consent that are scheduled to be undertaken in the following 12 months. That

Plan shall contain as a minimum:

i details of the location of each activity and the period during which it is
intended to be undertaken,

i events that would potentially trigger unscheduled activities and the type,
nature and location of such unscheduled activities,

ifi measures to be undertaken to achieve compliance with conditions 5, 6
and 7 of this consent
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Change and cancellation of conditions

9. The Consent Hoider may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1)(a) of the Resource Management Act at any time within one
month of the anniversary each year of the commencement of this consent.

Review (s128)

10 The Manawatu Wanganui Regional Council may in June of the fifth year after the
commencement of this resource consent, and every 5 years thereafter, serve
notice on the Consent Holder under section 128 (1) of the Resource
Management Act 1991 of its intention to review conditions 3 to 8 for the purpose
of assessing their adequacy in avoiding, remedying or mitigating adverse effects
on the environment and to amend those conditions or add further conditions if
necessary.

Advice Note:  Costs associated with any review of the conditions of this resource consent will be
recovered from the consent holder in accordance with the provisions of section 36
of the Resource Management Act 1991,

Lapsing of Consent
11, Pursuant to section 125(1) of the Resource Management Act 1991 this consent

shall not lapse until the consent duration of 35 years expires.

Cultural and Spiritual Matters '

l 12 The Consent Holder shall;-after-consuitation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board

and Tamahaki Incorporated Society (collectively “Whanganui iwi") and Ngati

Rangi Trust-develop-a-precess-te-addressthefollowing-matiers_on a process
that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project arca-thatis-withinag it affects their rohe.

ii) Ongoing consultation with-Whanganui—wibetween the Consent Holder
and Whanganui iwi and Ngati Rangi Trust on matters pertaining to the
operation and effects of the TPD.

ifi) Preparation and implementation of a Cultural Management PRlan
thatPlan for the Eastern and Western Diversions of the TPD that:

. Makes—provision—-fortangata—whenrua-te-have-easy-entry-te-the
facilitateFacilitates on-going eensuitationconsultation between
the Consent Holder and Whanganui iwi and Ngati Bangi Trust.

. Provides tangata-whendtaWhanganui iwi and Ngati Rangi Trust
with  full opportunity to formulate appropriate kaitiaki
pretocelsprotocols in_relation to the operation, effects and
monitoring of the TPD and to implement them

memtem;gwammesProwdes for the mput of advnce and

information by Whanganui _iwi and Ngati Rangi Trust into_the
formulation and implementation of management plans _and
monitoring programmes in relation to the operation and effects
of the TPD.
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For the avoidance of doubt, it is expected that discussion about

management plans and monitoring programmes referred to in this
condition will include scientific matters,

The Consent Holder shall, during-ealendaryearin February 2009, provide to the
Manawatu Wanganui Regional Councii, Whanganui iwi and Ngati Rangi Trust a

written report on the matters referred to in condition 12,_including advice as to
the steps taken by the Consent Holder to avoid, remedy or mitigate any cultural
or spiritual effects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

14

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 13, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adeguacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Treaty Of Waitangi Claim Settiements

15

16

The Manawatu Wanganui Regional Council shall, within 12 months of the
Grewn-settlingenactment of legislation which_settles any Treaty of Waitangi
claim by-iwi in respect of rivers-orlakes-dammed-ordivertiedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Resemee—Maﬂagemeﬂt
Aet-1994-matiers-contained-in-the-said-setfementmatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all Reseurce—Management-Act1991-—maticrs-eontained-in-the
said—settlementmatters _contained in the said legislation that affect the
application _or operation of the Resource Management Act 1991 or the
application or operation of this consent.

The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent,_other
than_condition 15, by giving notice of its intention to do so pursuant to section
127(1){a} of the Resource Management Act 1991 within 12 months of the
Grewn—sciilingenactment of legislation which_settles any Treaty of Waitangi
claim by-iwd in respect of rivers-or-lakes-dammed-er-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.
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GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.

Private Agreements

In granting this consent particular regard has been had to the agreements reached by
the Gonsent Holder with Ngati Tuwharetoa, Ngati Tamakopiri, Ngati Whitikopeka Ngatl
Hauiti and the Lake Rotoaira Trust.
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Use of Structures
Manawatu-Wanganui Region
101304

Land use consent — To use structures within the Tongariro Power Development for
the purposes of damming, diverting, taking and conveying water; discharging water
and any other materials contained therein; generating hydroelectricity; providing
access across waterways (bridges); measuring flows and water quality; and any other
activity necessary to enable the functioning of the Tongariro Power Development
within the area bounded by maps NZMS 260 S19, T19 AND T 20 for a duration of 35
years from the commencement of this resource consent.

Cultural and Spiritual Matters

1 The Consent Holder shall-after-eensultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively "Whanganui iwi") and Ngati

Rangi Trust-develop-aprocesstoaddressthefollewing-matiers_on a process
that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-that-is-withinas it affects their rohe.

ii) Ongoing consultation with-Whanganui-iwibetween the Consent Holder
and Whanganui iwi and Ngati Rangi Trust on matters pertaining to the
operation and effects of the TPD.

iii) Preparation and implementation of a Cultural Management Plan
thatPlan for the Eastern and Western Diversions of the TPD that:

. Makes-provision-for-tangata-whonuato-have-casy-entry-te-the
" bt . F ; . ;

facilitateFacilitates on-going eenrsultatienconsultation between
the Consent Holder and Whanganui iwi and Naati Rangi Trust.

. Provides targata—wherngaWhanganui iwi and_Ngati Rangi Trust
with  full opportunity to formulate appropriate kaitiaki
proteeolsprotocols in relation to the operation, effects and
monitoring of the TPD and to implement them

menﬁeﬂﬂg——pregmmmesProwdes for the mput of adwce and

information by Whanganui iwi_ and Ngati Rangi Trust into the
formulation _and implementation of management plans_and
monitoring programmes in relation to the operation and eftects
of the TPD.

For the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes_referred to in_this
condition will include scientific matters.

The Consent Holder shall, during-ealendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui iwi and Ngati Rangi Trust a

written report on the matters referred to in condition 1, including advice as to

the steps taken by the Consent Holder to avoid, remedy or mitigate any cultural
or spiritual effects of the activities authorised by this consent,
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Consent Review (Cultural and Spiritual Matters)

3 The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 2, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the ‘adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Treaty Of Waitangi Claim Settlements

4 The Manawatu Wanganui Regional Council shall, within 12 months of the
Grewn—setilingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of Hvers-erlakes-dammed-or-diveredany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseurce-Management
Aet-1991-matiers-contained-in-the-said-setttementmatters contained in the said

legislation that affect the appiication or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent

consistent with all Resewee—%anagema#—AsHQQHnaﬁer—eeF&aiﬁeéﬁﬂ—the
said—setlementmatters contained in the said legislation that affect the

application _or operation of the Resource Management Act 1891 or the
application or operation of this consent.

5 The Consent Holder may apply to the Manawatu Wanganui Regiona! Council
for a change or cancellation of any or all of the conditions of this consent,_other
than_condition 4, by giving notice of its intention to do so pursuant to section
127(1)M{a} of the Resource Management Act 1991 within 12 months of the

GCrewn—seftlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-or-lakes-dammed-ar-divertedany rivers, lakes or

other waterways dammed or diverted or otherwise affected by the TPD.

l.apsing of Consent
& Pursuant to section 125(1) of the Resource Management Act 1991 this consent
shall not lapse until the consent duration of 35 years expires.

GENERAL. ADVICE NOTES:

Administration charges
Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
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charge in which case the appropriate charge is payable when the objection or appeal is
determined.

Private Agreements

In granting this consent particular regard has been had to the agreements reached by
the consent holder with Ngati Tuwharetoa, Ngati Tamakopiri, Ngati Whitikopeka, Ngati
Hauiti and the Lake Rotoaira Trust.
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Monitoring Structures
Manawatu-Wanganui Region
101305

Land use consent — To erect, place or extend structures within the Tongariro Power
Development for the purposes of measuring flows and water quality or any other
monitoring within the area bounded by maps NZMS 260 S19, T19 AND T 20 for a for a
duration of 35 years from the commencement of this resource consent subject to the
following conditions:

Responsibility for operations
1 The Consent Holder shall ensure contractors are made aware of the conditions of
this resource consent and the need to comply with them.

Responsibility for structurat integrity and erosion control

2 The Consent Holder shall construct and maintain any works necessary 1o
remedy riverbed or riverbank erosion occurring up to 100 m downstream of any
activities authorised by this consent, if in the opinion of the Manawatu
Wanganui Regional Council that erosion directly results from those activities.

Advice Note: A separate resource consent may be required as a result of the need to
undertake erosion control works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being undertaken.

Fish passage and blue ducks
3 The activities authorised by this consent shall not prevent the passage of fish
both upstream and downstream.

4 The activities authorised by this consent shall not disturb the nesting or
breeding of blue ducks within a distance 200 metres upstream and downstream
of the activity. This condition does not apply to essential works required to
maintain the structural integrity or safe operation of a structure.

Effects of structure on water flow
5 Activities authorised by this consent shall not cause any reduction in the ability
of any channel to convey flood flows and debris.

Control of contaminants from operation of machinery

6 All machinery shalt be operated in a manner which ensures that spillages of fuel,
oil and similar contaminants are minimised to the fullest extent practicable,
particularly during refueling and machinery servicing and maintenance.
Refuelling and lubrication activities shall be carried out away from any water body
such that any spillage can be contained so it does not enter any water body,

Discharges to water

7 Any materials used for activities authorised by this consent shall be used in
ways that ensure that risks to aquatic ecosystems are minimised to the fullest
extent possible. :

8 Where as a result of the exercise of this resource consent, sections of the channel
banks have in excess of five square metres of vegetation removed from them, the
Consent Holder shall, where necessary, construct temporary sediment retention
devices within the same working day to minimise channel bank erosion to the
fullest extent practicable.
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No dry cement shall be released into the watercourse. Any concrete placed in
or adjacent to a watercourse shall be contained by a watertight form work in
such a way that cement slurry is not able to seep out and enter the
watercourse. New concrete shall not be exposed to the flow of water before it
has hardened for at least 48 hours.

Any discharge of sediment directly associated with an activity authorised by this
consent shall not occur for more than 5 consecutive days, nor for more than 12
hours on any one day within those 5 days.

Diversions

11

12

Any temporary diversion of water required to undertake activities authorised by
this consent shall cease within 2 working days of the completion of the activity.

Prior to implementing condition 11 of this resource consent, the Consent Holder
shall inspect the temporary diversion and any fish impounded within it shall be
returned to the original watercourse as soon as practicable following their
discovery.

Rehabilitation of Disturbed Areas ’

13

14

15

Within 20 working days of the completion of activities authorised by this consent,

the Consent Holder shall stabilise and re-contour any disturbed areas to the

satisfaction of the Manawatu Wanganui Regional Council in order to:

i to limit sediment runoff or erosion to the greatest extent practicable,

i remove any stockpiles of material and fill any depressions where these
would adversely effect the flow of water.

Any disturbed areas shall be revegetated as soon as practicable in a manner
consistent with existing vegetation cover at and about the site to the satisfaction
of the Manawatu Wanganui Regional Council. The Consent Holder shall maintain
the site until any re-vegetated area is established.

Any construction materials associated with activities authorised by this consent
that are no longer required as part of the structure, and/or any temporary
structures that are no longer required to undertake activities authorised by this
consent, shall be removed within 2 working days following the completion of the
activity.

Council Notification

16.

The Consent Holder shall notify the Manawatu-Wanganui Regional Council in

writing of its intention to erect or place any new structure or to extend any

existing structure not less than 10 working days prior to exercising the consent.

The notification shall include:

i A description of the structure to be erected, placed or extended,;

ii A description of the duration for which any new structure is intended to
be erected or placed;

ki A description of the specific measures to be used to minimise the
effects of the activities to be undertaken;

iv A description of the location in which any new structure is to be erected
or placed or where any structure is to be extended.

ange or Cancellation of conditions

The Consent Holder may apply to the Council for a change or cancellation of
any of the conditions to this consent by giving notice of its intention to do so

pursuant to Section 127(1){a) of the Resource Management Act at any time
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within one month of the anniversary each year of the commencement of this
consent,

Review (s128)

18

The Manawatu Wanganui Regiona! Council may in June of the fifth year after the
commencement of this resource consent, and every 5 years thereafter, serve
notice on the Consent Holder under section 128 (1) of the Resource
Management Act 1991 of its intention to review conditions 3 to 16 for the purpose
of assessing their adequacy in avoiding, remedying or mitigating adverse effects
on the environment and to amend those conditions or add further conditions if
necessary.

Advice Note:  Costs associated with any review of the conditions of this resource consent will be

recovered from the consent holder in accordance with the provisions of section 36
of the Resource Management Act 1991,

Lapsing of Consent

19.

Pursuant to section 125(1} of the Resource Management Act 1991 this consent
shall not lapse until the consent duration of 35 years expires.

Cultural and Spiritual Matters
20

The Consent Holder shall—afterconsuliation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki incorporated Society (collectively “Whanganui iwi”) and Ngati
Rangi Trust-develop-a-process-to-address-the-followingmatters on a process
that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withinas it affects their rohe.

ii) Ongoing consultation with-Whanganui-iwibetween the Consent Holder
and Whanganui iwi and Ngati Rangi Trust on matters pertaining to the
operation and effects of the TPD.

iif) Preparation and implementation of a Cultural Management Plan
thatPlan for the Eastern and Western Diversions of the TPD that:

Makes—previsien-fertangata-whenuato-have-ecasy-entry-to-the
facilitatelacilitates on-going eensukationconsultation between
the Consent Holder and Whanganui iwi and Ngati Rangi Trust.

. Provides tangata-whengaWhanganui iwi and Ngati Rangi Trust
with  full opportunity to formulate appropriate kaitiaki
protecelsprotocols in relation to the operation, effects and
monitoring of the TPD and to implement them

menﬁenﬂg——pmgfammesProwdes for the lnput of adwce and

information by Whanganui iwi and Ngati. Rangi Trust into the

formulation _and implementation of management plans and
monitoring programmes in relation to the operation and effects

of the TPD.

For the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes referred to in_this

condition will include scientific matters.
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The Consent Holder shall, during-calendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui iwi and Ngati Rangi Trust a
written report on the matters referred to in condition 20_including advice as to
the steps taken by the Consent Holder to avoid, remedy or mitigate any cultural
or spititual effects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 21, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the aclivities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Treaty Of Waitangi Claim Settlements

The Manawatu Wanganui Regional Council shall, within 12 months of the
Grown—settlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwt in respect of Hivers-erlakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseuree-Management
Aet-1991-matiers-containedinthe-said-settlermentmatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application_or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all Reseurse-Managerment-Aet-1991-matters-containedin-the
said—setlementmatters contained in the said leqgisiation that affect the
application or operation of the Resource Management Act 1991 or the
application or operation of this consent.

The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
than_condition 23, by giving notice of its intention to do so pursuant to section
127(1)4a} of the Resource Management Act 1991 within 12 months of the
Crown—selllingénactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-or-lakes-dammed-ordivertedany rivers, lakes or
other waterways dammed or diverted or gtherwise affected by the TPD.

GENERAL ADVICE NOTES:
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out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.

Private Agreements

In granting this consent particular regard has been had to the agreements reached by
the Consent Holder with Ngati Tuwharetoa, Ngati Tamakopiri, Ngati Whitikopeka,
Ngati Hauiti and the Lake Rotoaira Trust.
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Land Use — Booms and Screens
Manawatu-Wanganui Region
101306

Land use consent — To place structures in streams, rivers and lakes upstream or
downstream of Tongariro Power Development structures for operational and public
safety reasons or to prevent material entering the structures within the area bounded
by maps NZMS 260 S$19, T19 AND T 20 for a duration of 35 years from the
commencement of this resource consent subject to the following conditions:

Responsibility for operations
1 The Consent Holder shall ensure contractors are made aware of the conditions of
this resource consent and the need to comply with them,

Responsibility for structural integrity and erosion control

2 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of any
activities authorised by this consent, if in the opinien of the Manawatu
Wanganui Regional Council that erosion directly results from those activities.

Advice Note: A separate resource consent may be required as a resuft of the need to
undertake erosion control works. Any such consent shall be obtained by the
consent holder at its sole expense prior to any works being underiaken.

Activity location

3. No structure shall be placed in any water body (other than any artificial
watercourse) more than 200 metres upstream or downstream of any TPD
structure existing at the time that this consent commences.

Fish passage and Blue Ducks

4 The activities shali not prevent the passage of fish both upstream and
downstream, other than for the purposes of:
i avoiding the entrainment of fish into diversion or intake structures, or
il avoiding the transfer of fish between water bodies.

5 The activity shall not disturb the nesting or breeding of blue ducks within a
distance 200 metres upstream and downstream of the activity.

Effects of structure on water flow
6 Activities authorised by this consent shall not cause any reduction in the ability
of any channel to convey flood flows.

Notices warning of maintenance activities
7 Where activities authorised by this consent are undertaken in an area accessible
to the public, then the Consent Holder shall erect notices that are easily readable
. from a distance of & metres adjacent to the location of any structure authorised by
this consent. These notices shall provide warning of the activity. The notices
shall be erected at least 5 working days prior to the commencement of any
scheduled activity and shall not be removed by the Consent Holder for the
duration of the activity.

Council notification
The Consent Holder shall notify the Manawatu-Wanganui Regional Council in
writing of its intention to place any new structure in a stream, river or lake not
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less than 10 working days prior to placement of the structure. The notification
shall include:

i A description of the structure to be placed;

ii A description of the duration for which any new structure is intended to be
installed;

iii A description of the specific measures to be used to minimise any adverse
effects of the placement of the structure;

iv A description of the location in which any new structure is to be placed,;

' A description of the intended purpose of the structure.

Change or cancellation of conditions

9. The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1)(a) of the Resource Management Act at any time within one
month of the anniversary each year of the commencement of this consent.

Lapsing of Consent
10. Pursuant to section 125(1) of the Resource Management Act 1991 this consent
shall not lapse until the consent duration of 35 years expires.

Cuitural and Spiritual Matters

11 The Consent Holder shall-afterconsultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi") and Ngati

Rangi Trust-develop-a-precesste-addressthefollowing-matiers_on a process

that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project erea-thatis-withinas it affects their rohe.

ii) Ongoing consultation with—Whanganui-wibetween the Consent Holder
and Whanganui iwi and Ngati Rangi Trust on matters pertaining to the
operation and effects of the TPD.

iii) Preparation and implementation of a Cultural Management Plan
thatPlan for the Eastern and Western Diversions of the TPD that:

. - |
Makes E'Ie“'s'e: Ie|1 tangata -.I;Fenua to-have-casy SRtryo the
faeilitateFacilitates on-going eensuitationconsultation between
the Consent Holder and Whanganui iwi and Ngati Rangi Trust.

. Provides tangata-wheavaWhanganui iwi and Ngati Rangi Trust
with  full opportunity to formulate appropriate kaitiaki
protocolsprotocols in relation to the operation, effects and
monitoring of the TPD and to implement them

memteﬁﬂg——pregfammesProwdes for the lnput of adwce and

information by Whanganui iwi_ and Ngati Rangi Trust into _the
formulation _and implementation _of management plans and
monitoring programmes in relation to the operation and effects
of the TPD.

For the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes referred to in this
condition will include scientific matters.
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The Consent Holder shall, during-eatendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui iwi and Ngati Rangi Trust a

written report on the matters referred to in condition 11, including advice as to
the steps taken by the Consent Holder to avoid, remedy or mitigate any cultural
or spiritual effects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters})

13

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 12, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Treaty Of Waitangi Claim Settlements

14

15

The Manawatu Wanganui Regional Council shall, within 12 months of the
Qfewrr—setﬂmg enactment_of legislation which setiles any Treaty of Waitangi
claim by-iwi in respect of rivers-eriakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diveried or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseuree-Management
Act-1001-matiers-eontained-inthe-said-settlerrentmatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application gor operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all Reseurce-Management-Act 1891 malters-contained-inthe
said—settlementmatters__contained in the said legislation that affect the
application or_operation of the Resource Management Act 1991 or the
application or operation of this consent.

The Consent Holder may apply to the Manawatu Wanganui Regicnal Council
for a change or cancellation of any or all of the conditions of this consent, other
than condition 14, by giving notice of its intention to do so pursuant to section
127(1){a} of the Resource Management Act 1991 within 12 months of the

Grewn—settlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-or-lekes-dammed-er-divertedany rivers, lakes or

other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges
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out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.

Private Agreements

In granting this consent particular regard has been had to the agreements reached by
the Consent Hoider with Ngati Tuwharetoa, Ngati Tamakopiri, Ngati Whitikopeka,
Ngati Hauiti and the Lake Rotoaira Trust.
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Conveyance of Water Around Structures
Manawatu-Wanganui Region
101307

Combined water permit and discharge permit — To take water, divert water and

discharge water and any material contained therein for the purpose of:

i) Conveying surface water and ground water around, through, over, under or past
structures within the Tongariro Power Development;

ff)  Providing for water leakage to, from and through structures wnthm the Tongariro
Power Development:

except as provided for by other resource consents within the area bounded by maps

NZMS 260 S19, T19 AND T 20 for a duration of 35 years from the commencement of

this resource consent subject to the following conditions:

Responsibility for structural integrity and erosion control

1 The Consent Holder shall construct and maintain any works necessary to
remedy riverbed or riverbank erosion occurring up to 100 m downstream of any
activities authorised by this consent, if in the opinion of the Manawatu
Wanganui Regional Council that erosion directly results from those activities.

Advice Note: A separate resource consent may be required as a resuft of the need to
undertake erosion comtrol works. Any such consent shall be obtained by the
consent holder at jts sofe expense prior to any works being undertaken.

Lapsing of Consent
2. Pursuant to section 125(1) of the Resource Management Act 1991 this consent
shall not lapse until the consent duration of 35 years expires.

Cultural and Spiritual Matters

3 The Consent Holder shall—afterconsultation-withuse their best endeavours 1o
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively "Whanganui iwi”’) and Ngati

Rangi Trust-develop-a-processto-address-the-followingmatiers_on a process

that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project area-thatis-withiras it affects their rohe.

ii) Ongoing consuitation with-Whanganui-iwibetween the Consent Holder
and Whanganui iwi and Ngati Rangi Trust on matters pertaining to the
operation and effects of the TPD.

fii) Preparation and implementation of a Cultural Management Plan
thatPlan for the Eastern and Western Diversions of the TPD that:

. Mal ciont | || v to4

faeﬂﬁa{eFacmtates on- gomg eeﬁsunaﬂenconsultatlon between
the Consent Holder and Whanganui iwi and Ngati Rangi Trust.

. Provides tangata-whenuaWhanganui iwi and Ngati Bangi Trust
with  full opportunity to formulate appropriate Kkaitiaki
proteeeolsprotocols in_relation to the operation, effects and
moenitoring of the TPD and to implement them

H’PBH-I-EGHHQ—BF@QF&HFHGSPFOVIGGS for the input of adwce and

information by Whanganui iwi and Ngati Rangi Trust into the
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formulaﬂon and_implementation _of management plans and
monltormq programmes in relation to the operation and effects
of the TPD.

For the avoidance of doubt, it is expected that discussion about
management plans and monitoring programmes referred to in this
condition will include scientific matters.

The Consent Holder shall, during-calendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui iwi and Ngati Rangi Trust a

written report on the matters referred to in condition 3_including advice as to
the steps taken by the Consent Holder to avoid, remedy or mitigate any cultural
or spiritual effiects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

5

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 4, serve notice on the Consent Holder under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adeguacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary,

Treaty Of Waitangi Claim Setllements
6

The Manawatu Wanganui Regional Council shall, within 12 months of the
Crown—setthngenactment of leqislation_which_setiles any Treaty of Waitangi
claim by-iwi in respect of rivers-erlakes-dammed-or-diveredany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseuree-Management
Aet-1081-matters-contained-inthe-said-setdementmatters contained in the said
legislation that affect the application or operation of the Resource Management

Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all Resemee~Maﬂagemem—AeH-994—ma¥te%s—eeﬂ%a+ned—+n~the
said—seflementmatters _contained in the said legislation that affect the
application or _operation of the Resource_Management Act 1991 or the

application or operation of this consent.

The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or canceliation of any or all of the conditions of this consent, other
than condition 6, by giving notice of its intention to do so pursuant to section
127(1)4a} of the Resource Management Act 1991 within 12 months of the
Grown-setilingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-erlakesdamimed-ordivertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.
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GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.

Private Agreements

In granting this consent particular regard has been had to the agreements reached by
the Consent Holder with Ngati Tuwharetoa, Ngati Tamakopiri, Ngati Whitikopeka,
Ngati Hauiti and the Lake Rotoaira Trust.
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Water Take
Manawatu-Wanganui Region
101309

Water permit — To take up to 20 cubic metres of water per day for purposes related to
the operation of the Tongariro Power Development other than generating
hydroelectricity within the area bounded by maps NZMS 260 S19, T19 and T 20, for a
duration of 35 years from the commencement of this resource consent subject to the
following conditions:

Responsibility for operations
1 The Consent Holder shall ensure contractors are made aware of the conditions of
this resource consent and the need to comply with them.

Recording of take locations '

2 The Consent Holder shall maintain a record of the locations at which this
consent is exercised and shall provide a copy of that record to the Manawatu
Wanganui Regional Council upon request.

Take rate from rivers
3. The maximum rate of extraction of water from any river shall not exceed 10% of
the discharge of the river at the point of taking at the time the water is taken.

Change or cancellation of conditions

4, The Consent Hoider may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention 1o do so pursuant
to Section 127(1)(a) of the Resource Management Act at any time within one
month of the anniversary each year of the commencement of this consent.

L.apsing of Consent
5. Pursuant to section 125(1) of the Resource Management Act 1991 this consent
shall not lapse until the consent duration of 35 years expires.

Cultural and Spiritual Matters

6 The Consent Holder shall—aftereensultation-withuse_their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki incorporated Society (collectively “Whanganui iwi”) and Ngati

Rangl Trust-develep-a-processto-address-thefollowing-matters on a process

that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project arca-thatis-withinas it affects their rohe.

i) Ongoing consultation with-Whangarui-wibetween the Consent Holder
and Whanganui iwi and Ngati Rangi Trust on matters pertaining to the
operation and effects of the TPD.

ili} Preparation and implementation of a Cultural Management PRlan
thatPlan for the Eastern and Western Diversions of the TPD that:

. -
Makes 5'? ”5'9;' 'el tanRgata-w 'Fe““a to-have-easy-6Alry1o-the

faciitateFacilitates  on-going eensultationconsuitation between
the Consent Holder and Whanganui iwi and Ngati Rangi Trust.

. Provides tangata-whenuaWhanganui iwi and Ngati Rangi Trust
with  full opportunity to formulate -appropriate kaitiaki
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protoeoisprotocols in relation to the operation, effects and
monitoring of the TPD and to implement them

mem%emqg—pregpammesProwdes for the input of adwce and

information by Whanganui iwi and Ngati Rangi Trust into_the
formulation _and implementation _of management plans and
monitoring_programmes_in relation to the operation and effects
of the TPD.

For the avoidance of doubt, it is expected that discussion about

management plans and monitoring programmes referred to_in_this
condition will include scientific matters.

The Consent Holder shall, during-ealendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui iwi and Ngati Rangi Trust a

written report on the matters referred to in condition 6, including advice as to
the steps faken by the Consent Holder to avoid, remedy or mitigate any cultural
or _spiritual effects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

8

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 7, serve notice on the Consent Hoider under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adequacy
of the conditions in avoiding, remedying or mitigating the cuitural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Treaty Of Waitangi Claim Settlements
9

The Manawatu Wanganui Regional Council shall, within 12 months of the
Crewn—settlingenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of rivers-or-lakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseuree-Maﬁagemem
Ast-1991-matters-contained-n-the-said-settlermenimatters contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent,

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent
consistent with all ReseurceManagement-Act1994-matiers—contained-in-the
said—settlementmatiers contained _in_the said legislation that affect the
application or operation of the Resource Management Act 1991 or the
application or operation of this consent.

The Consent Holder may apply to the Manawatu Wanganui Regional Council
for a change or cancellation of any or all of the conditions of this consent, other
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than condition 9, by giving notice of its intention to do so pursuant to section
127(1M4a} of the Resource Management Act 1991 within 12 months of the
Grown-setthngenactment of legislation which settles any Treaty of Waitangi
claim by-iwi in respect of fvers-or-lakes-dammed-ordivertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payable when the objection or appeal is
determined.

Private Agreements

tn granting this consent particular regard has been had to the agreements reached by
the Consent Holder with Ngati Tuwharetoa, Ngati Tamakopiri, Ngati Whitikopeka,
Ngati Hauiti and the Lake Rotoaira Trust.
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Stormwater Discharge
Manawatu-Wanganui Region
101310

Discharge permit — To discharge stormwater from buildings and other structures
onto or into land, or into water within the area bounded by maps NZMS 260 S19, T19
and T 20, for a duration of 35 years from the commencement of this resource consent
subject to the following conditions:

Responsibility for operations _
1 The Consent Holder shall ensure contractors are made aware of the conditions of
this resource consent and the need to comply with them.

Discharge conditions

2 The discharge shall not drain any unroofed or unenclosed area or structure
used for the storage, use or disposal of any hazardous substances or waste
management purposes.

3. Where stormwater discharges onto land, the stormwater shall be directed away
from any bare soil surfaces.

4, There shall be no conspicuous oil, grease, scum or foam present in surface
water after reasonable mixing as a result of the exercise of this consent.

5. Appropriate erosion protection and energy dissipating devices shall be
provided, where necessary to avoid erosion from the discharge, at any
stormwater discharge outlet structure.

B. Any structure installed for the purpose of meeting condition 5 shall not prevent
the passage of fish both upstream and downstream.

Change or cancellation of conditions

7. The Consent Holder may apply to the Council for a change or cancellation of any
of the conditions to this consent by giving notice of its intention to do so pursuant
to Section 127(1}(a) of the Resource Management Act at any time within one
month of the anniversary each year of the commencement of this consent.

Lapsing of Consent
8. Pursuant to section 125(1) of the Resource Management Act 1991 this consent
shall not lapse until the consent duration of 35 years expires.

Cultural and Spiritual Matters

9 The Consent Holder shall—after-censultation-withuse their best endeavours to
develop and reach agreement with the Whanganui River Maori Trust Board
and Tamahaki Incorporated Society (collectively “Whanganui iwi”) and Ngati

Rangi Trust-develop-a-process-teo-address-the-following-matiers_on a process

that provides for:

i) The provision of ongoing cultural and spiritual advice to the Consent
Holder about the TPD project areathatis-withinas it affects their rohe.

i) Ongoing consultation with-Whanganui-iwibetween the Consent Holder
and Whanganui iwi and Ngati Rangi Trust on matters pertaining to the
operation and effects of the TPD.

iii) Preparation and implementation of a Cuitural Management Plan
thatPlan for the Eastern and Western Diversions of the TPD that:
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M sion-fort | I ot
tacitateFacilitates on-going eensultationconsultation between
the Consent Holder and Whanganui iwi and Ngati Rangi Trust.

. Provides tangata-whenwaWhanganui iwi and Ngati Rangi Trust
with  full opportunity to formulate appropriate kaitiaki
protocolsprotocols in_relation to the operation, effects and
monitoring of the TPD and to implement them.

. Allows—tangata—whenua—the—opperiunity for—input—inte—the

Hori Provides for the input of advice and
information by Whanganui iwi and Ngati Rangi_Trust _into_the
formulation and implementation of management plans and
monitoring programmes in relation to the operation and effects
of the TPD.

For the avoidance of doubt, it is expected that discussion about
management pians and monitoring programmes referred to in this
condition will include scientific matters.

The Consent Holder shall, duting-ealendaryearin February 2009, provide to the
Manawatu Wanganui Regional Council, Whanganui iwi and Ngati Rangi Trust a

written report on the matters referred to in condition 9, including advice as to

the steps taken by the Consent Holder to avoid, remedy or mitigate any cultural
ot spiritual eftects of the activities authorised by this consent.

Consent Review (Cultural and Spiritual Matters)

1

The Manawatu Wanganui Regional Council may, within 3 months of receiving
the report required by condition 10, serve notice on the Consent Hoider under
section 128 (1) of the Resource Management Act 1991 of its intention to review
the conditions of this consent in terms of their adequacy in avoiding, remedying
or mitigating the cultural and spiritual effects of the activities authorised by this
consent and to amend those conditions or add further conditions if necessary.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of ensuring the adeguacy
of the conditions in avoiding, remedying or mitigating the cultural and spiritual
effects of the activities authorised by this consent and to amend the conditions or
add further conditions if necessary.

Treaty Of Waitangi Claim Settlements
12

H

Y
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The Manawatu Wanganui Regional Council shall, within 12 months of the
Crewn—settlingenactment of legistation which settles any Treaty of Waitangi
claim by-iwi In respect of rivers-or-lakes-dammed-or-divertedany rivers, lakes or
other waterways dammed or diverted or otherwise affected by the TPD, serve
notice on the Consent Holder under section 128 of the Resource Management
Act 1991 of its intention to review any or all the conditions of this consent for
the purpose of making the consent consistent with all Reseurse-Management
Act1901- matters-contained-in-the-said-settementmatiers contained in the said
legislation that affect the application or operation of the Resource Management
Act 1991 or the application or operation of this consent.

For the avoidance of doubt, any review pursuant to this condition may impose
further or additional review conditions for the purpose of making the consent

consistent with all Reseurce-Management-Act1804matiers—contained-n-the
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said—settlementmatters contained in the said leqislation that affect the
application or operation of the Resource Management Act 1991 or the
application or operation of this consent.

13 The Consent Holder may apply to the Manawatu Wanganui Regionali Council
for a change or cancellation of any or all of the conditions of this consent,_other
than condition 12, by giving notice of its intention to do so pursuant to section
127(1)4a} of the Resource Management Act 1991 within 12 months of the
Grewn-settlingenactment of leqgislation which settles any Treaty of Waitangi
claim by-iwi in respect of ivers-er-lakes-dammed-or-diveriedany rivers, iakes or
other waterways dammed or diverted or otherwise affected by the TPD.

GENERAL. ADVICE NOTES:

Administration charges

Charges, set in accordance with section 36 of the Resource Management Act 1991, and
Section 690A of the Local Government Act 1974, shall be paid to the Manawatu
Wanganui Regional Council for the carrying out of its functions in relation to the
administration, monitoring and supervision of this resource consent and for the carrying
out of its functions under Section 35 (duty to gather information, monitor, and keep
records) of the Act, except where an objection or appeal is lodged against any such
charge in which case the appropriate charge is payabie when the objection or appeal is
determined, :

Private Agreements

In granting this consent particular regard has been had to the agreements reached by
the Consent Holder with Ngati Tuwharetoa, Ngati Tamakopiri, Ngati Whitikopeka,
Ngati Hauiti and the Lake Rotoaira Trust,




